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P-ROCEEDI-NGS
10: 25 a. m

CHAI RVAN GRI FFI S: Let's call to order our
Public Hearing of the 8" of Novenber, 2005. Good
norning, ladies and gentlenmen, ny nane is GCeoff
Giffis, Chairperson.

Joining ne today is the Vice Chair, M.
MIller, and M. Etherly, our esteenmed nenber of the
Boar d. Representing National Capital Planning
Comm ssion, with us is M. Mann. And representing the
Zoning Conmi ssion, with us this norning will be M.
Jeffries and he will be joining us nonentarily.

Copies of today's hearing agenda are
avai l abl e for you. They are located on the table
where we entered into the hearing. | would ask you to
pick it up and see where we are on our chronol ogy and
where you will be in terns of presentation of your
case.

Normal Iy, | would say that all procedures
before the Board of Zoning Adjustnents are broadcast
intw fashions. W are usually broadcast |ive on our
O fice of Zoning's web site. W have, as you are now
noticing, noved i nto a renovat ed heari ng room and all
of our technical abilities have not been connected at

this point.
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However, the nost inportant piece is our
Court Reporter whois creating the official transcript
and they are sitting to my right on the floor.

W will ask that all of your patience, as
we get through sonme of our technical difficulties
today, as you've already noticed, a little bit this
norning, but it is inportant, obviously, for us to
create the official record.

Wth that, of course, anyone that's
entered into the hearing room and didn't hear nme
previously, | would ask that you turn off your cell
phones so that we don't have a disruption of our
transm ssi on and al so don't have the di sruption of any
testinmony that's being provided for this individuals
that are here today.

The order of procedure for special
exceptions and variances will be as follows. First we
wi |l hear the case presentation by the Applicant, all
their witnesses and any inportant information that
they need to provide. Second, we will hear from any
government agencies that are reporting to the
appl i cation.

Third, we wll hear from the Advisory
Nei ghbor hood Conmi ssion, within which the property is

| ocat ed. Fourth, we will hear from the persons or
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parties in support of an application.

Fifth, would be persons or parties in
opposition to the application. And sixth, last, we
will give an opportunity to the Applicant, again, to
address the Board, either with rebuttal testinony or
just closing remarks and summati ons.

Cross examination is pernmtted by the
parties in a case. And we will establish the parties
inthe case if there is a request for parties.

It is also the ability of the Applicant,
of course, and the ANC, within which the property is
| ocated, to conduct cross exam nation. The record on
each case will be closed after the hearing on the
case.

So essentially today we will finish up our
heari ngs, the case, the record will be closed. Wat
does that nmean? That nmeans that we will not be able
to accept any additional information into the record,
neaning we will not be deliberating or deciding or
| ooki ng at any other information that isn't submtted
into the record.

So it's very inportant for you to be
cl ear, concise and make sure that the Board gets al
the information that you think is inmportant for us to

take into consideration in our deliberation.
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The Sunshine Act requires that the Board
conduct all proceedings in the open and before the
publi c. W do enter into Executive Session
periodically, both during or after a hearing on a
case.

And that is for the purposes of review ng
the record on a case and for limted deliberation on
a case. This Executive Session is in accordance with
our rules, regulations and procedures. It is also in
accordance with the Sunshine Act.

Let ne say again, for the record, a very
good norning to Ms. Bailey, with the Ofice of Zoning,
and also M. Myy. [|I'mgoing to ask all those people
present today, that are planning to testify or address
the Board, if you would stand and gi ve your attention
to Ms. Bailey, she's going to swear you in.

(Participants are sworn.)

CHAI RMVAN GRI FFI' S: Excel | ent, t hank you al |
very much. At this point then, we are ready to take
and consider any prelimnary natters. Prelimnary
matters are those which relate to whether a case will,
or shoul d be heard today.

Request of postponenents, wthdrawals,
whet her proper and adequate notice has been provi ded.

These are types of prelimnary matters that shoul d be
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brought to the Board's attention.

So, with that, if you are not prepared to
go forward with a case this norning, or you believe
that a case should not proceed that is on our agenda
for this norning, | would ask that you cone forward,
have a seat at the table, as an indication of having
a prelimnary natter.

Let ne ask Ms. Bailey if she's aware of
any prelimnary nmatters for the Board' s attention?

M5. BAILEY: M. Chairman, nenbers of the
Board, staff does not have any prelimnary matters at
this tine. There are specific prelimnary matters
associated with each case, but none at this point.

CHAI RMAN GRI FFI'S: Very wel | . Does anyone

el se have any prelimnary nmatters attendant to the

Boar d?

(No response.)

CHAI RMAN GRIFFI'S: Okay. The |ast piece
then that | need to indicate to you is that wtness

cards should be filled out prior to coming forward to
address the Board.

Wt ness cards shoul d be at the tabl e where
you entered into the hearing room They should al so
be, and are, in front at the table where you wll

provi de testinony.
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Those two wi t ness cards shoul d be givento
the Court Reporter prior to coming forward. That
obviously allows us to spell your nanme correctly, but
al so give you credit on the record and the testinony
that will be created with that then

Let's nove ahead and call the first case
for the norning.

MS. BAILEY: The first case of the norning
is Application Nunber 17378 of Jean Kamdem | will
read the way it's advertised, but nmenbers of the
Board, keep in mnd that there is a request for this
to be changed, for the relief to be changed on this
case.

And it's pursuant to 11 DCWR 3103.2, for
a use variance from Subsection 330.5, to allow a
three-unit apartmnment house by adding a rear addition
to an existing single-famly rowdwel ling, and an area
variance from the |ot occupancy provisions under
Section 43.

The property is zoned R4, it's | ocated at
821 Randol ph Street, N.W, Square 3027, Lot 805. And,
as a rem nder, nenbers of the Board, there's also a
request for party status in this case.

CHAI RMAN GRI FFI' S: Thank you. Good, as Ms.

Bai |l ey has indicated, we do have a request for party
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status inthis application. M. Patricia Roy, is M.
Roy present? M. Mller?

VICE CHAIR MLLER If M. Roy is not
present then | don't think we should grant party
stat us because she woul dn't be able to participate.

CHAI RVMAN GRI FFI' S: Real |y.

VI CE CHAIR M LLER: And we coul d accept her
party status application as testinony and put that in
t he record.

CHAIRVAN GRIFFIS: | think that would
consistent with howthe Board has dealt with this.
course, the official party status is a higher
threshold of participation in every case and one in
which we find to be the nbobst inportant is to be here
and present a case in opposition, rather than just
provi di ng testinony.

And the fact that one woul dn't be present
for the hearing is a good indication that they won't
be able to fully participate as a party. But, as Ms.
Ml ler has said, it would be appropriate totake it in
as witten testinony.

And | know the Board wll review and
deliberate onit. Let nme have the Applicant introduce
t hensel ves for the record. |f you wouldn't m nd, just

state your name and address for the record.
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MR. BUTLER Good norning, M. Chairman

and nmenbers of the Board. MW nanme is Keith Butler.
|"'mthe Architect, actually, representing M. Kandem
in his proposal to add to his existing dwelling.

CHAI RVMAN GRI FFI S:  Ckay.

MR. BUTLER M address is 14701 Danton
Court, that's in Bowi e, Maryland 20721.

CHAl RMAN GRI FFI'S: Ckay. Good. Are you
prepared to speak very briefly but quickly to the
anended application?

MR BUTLER Yes, M. Chairman.

CHAI RVAN GRI FFI' S: Ckay, coul d you do t hat ?

MR. BUTLER: Several nonths ago when | made
t he application on behalf of M. Kandemto add to his
exi sting dwel ling, the proposed plans shows adding to
additional units to the rear of his existing single-
famly dwel ling, which then woul d have been converted
into an apartnment unit.

Am | bei ng heard?

CHAl RVAN GRI FFI' S Yes.

MR. BUTLER: kay, because |I'mnot hearing
nmysel f. Okay, that's fine. Well, after speaking with
the Ofice of Zoning, | believe it was a M. Parker,
we went through and | ooked at the proposed project,

and it was decided that three units would not be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

al l owed according to zoning in the R4 Zoni hg Regs.

So what we did was we nodified the
existing plan. W're only going to add a single unit
on the rear. And what we're proposing to do is to
nodi fy the existing basenent plan, to make the
basenment and the addition at the rear all one, single
unit with the existing building remaining as it is.

W woul d only have the two units instead
of the three units. Also, by allowing the entire
basenment to function as one, single unit, we would
make an entrance into the new addition from off of
Randol ph Street.

Again, that too was a concern from the
O fice of Zoning.

CHAIRVMAN CRIFFIS: Good, let me just
interrupt you there because you said M. Parker you
nmet with the Ofice of Zoning. | believe it was the
O fice of Planning, who is here, now.

MR. BUTLER Ckay.

CHAI RMAN GRI FFI'S: The last thing, |'ve got
to get clarification here, because we need just a
concise, what's the relief you re now seeking? And,
nore inportantly, you have a unit in the basenent
that's proposed or is existing, is that correct?

MR. BUTLER It's existing.
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CHAI RMAN CRIFFI'S: Gkay, you have an

existing unit in the basenent, you have the main
house, correct?

MR. BUTLER Ri ght.

CHAI RMAN GRI FFI'S: And t hen you' re addi ng
aunit in the back?

MR. BUTLER Ri ght.

CHAI RVAN GRI FFI' S: | see.

MR. BUTLER Ri ght.

CHAI RMVAN GRI FFI' S: And you find that that's
allowable for a matter of right in the R-4 Zone?

MR BUTLER Yes, sir.

CHAI RMAN GRI FFI' S: Ckay, so you're going to
provi de, of course, then your square footage of the
| ot .

MR BUTLER Yes, sir. Now --

CHAI RMAN GRI FFI'S: Ckay, can you clarify
al so, there's another aspect in the application that
tal ks about this is tw lots that would need to be
conmbined. Is this two lots that we're | ooking at?

MR. BUTLER: No, it's one single |lot.

CHAI RVMAN GRIFFI'S: It is?

MR. BUTLER Yes, it is.

CHAI RMAN GRI FFI'S: Ckay. Do you know what

the lot nunmber is? |Is it 805, which is a tax |ot
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i ndi cati on?

MR. BUTLER: |'mnot sure, right off hand.

CHAI RMAN GRI FFI'S: Ckay, let's nove ahead
t hen.

MR. BUTLER: In the original proposal, we
had, well according to R-4, with the addition of the
two units in the rear, we were going to add two
addi ti onal parking spaces.

And | think the Code all ows, you need 900
square feet of area to put up a single unit. So we
had, we were going to add the two units and two
addi ti onal parking spaces.

Now, we're only going to be adding one
unit, but we'd still like to keep the two parking
spaces. This is why | need to have a, | need to be
granted a variance for the | ot coverage. Because it's
going to put ne alittle bit over on the issue of |ot
coverage, if | keep both of those parking spots.

CHAIRVAN GRIFFIS: This is a surface
parking, is it not?

MR. BUTLER Yes, surface parking. No
encl osed.

CHAI RMAN GRI FFI'S: They woul dn't, how are
t hey being calculating the | ot occupancy?

MR. BUTLER Well, when | net with the
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O fice of Zoning, they said any inpervious surface
woul d be consider a part of | ot coverage.

CHAIRMAN GRIFFIS: Ofice of Planning.
That's okay, |I'mjust trying to make sure. Because
they're here, so they'll be able to answer this.

MR BUTLER No, no, no, not the Ofice of
Pl anning, this was DCRA, the pernmitting office. Wen
| first filed my building permt.

CHAI RVAN GRI FFI' S: | nper vi ous surface woul d
count toward | ot occupancy.

MR. BUTLER Yes, right.

CHAI RMAN GRIFFIS: That's an interesting
point. |I'mnot sure | agree, but let's nove ahead.

MR BUTLER Cood, well then | won't need
a variance on that.

CHAIRVAN GRIFFI'S: | don't know. |'m not
sure. kay. So, okay, so what are we here for?

MR BUTLER Well, the issue of the |ot
coverage, the variance fromthe |ot coverage, that's
really what |'mhere for.

CHAI RVMAN GRI FFI S: Ckay.

MR. BUTLER And again, nmaybe that's not
even an issue because you're saying that the added
par ki ng was not considered in | ot coverage.

CHAl RMAN GRI FFI' S: | don't know, we'l |l have
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toget toit. Let ne ask you, then, just to brief al
these 1issues, have you received the Ofice of
Pl anni ng' s Report?

MR. BUTLER No.

CHAI RVAN GRIFFI'S: You don't have that?
The Cctober 25'", Office of Planning's Report?

MR BUTLER No, | believe it was mailed to
t he owner.

CHAI RMAN GRI FFI' S: So you haven't revi ewed

MR. BUTLER No.

CHAIRVAN GRIFFIS: Are you aware that
t hey' re sayi ng that you need a speci al excepti on under
Section 4107

MR BUTLER: Yes.

CHAI RMAN GRI FFI'S: Ckay. You're prepared
to discuss that?

MR BUTLER: Yes.

CHAI RVAN GRI FFI'S: And you don't think you
need it?

MR. BUTLER Under 410, is your |ot
cover age”?

CHAI RVAN GRIFFI'S: No, 410 is indicated
because, let ne try and put it very sinply. There was

all this talk about vertical, horizontal separations
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of the units.

The O fice of Planning, ny understanding

of their assertion is the fact that this wll be
| ooked at, under the Zoning Regulations as,
essentially, well, as two separate structures on a

single lot. And so you need relief under 410 to all ow
you to do that, which is special exception relief.

MR. BUTLER But, because |' mgoi ng to nmake
the entire basenment a single unit, I won't need that.

CHAI RVAN CGRI FFI'S: So t he comuni cation is
in the basenent level, not a cellar |evel?

MR. BUTLER Yes, right.

CHAI RVAN GRI FFI' S: And you' re show ng t hat
in the docunents that are provided?

MR. BUTLER On t he proposed pl an. Draw ng
211, | show the single unit addition. That's the
addition that's going to be added at the rear. But as
| stated earlier, I'mgoing to nodify the existing
basenment so this will all beconme one, single unit.

So the i ssue of vertical separation won't
be an issue. Oiginally, this unit was just to be
added at the rear, and the existing house was to act
separately, as a separate unit.

So there was an issue of vertical

separation under 410, but | won't need that relief
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because | ' mgoing to nodi fy the basenent, |ike | said,
make the entire basenent one, single unit.

CHAI RVAN GRI FFI'S:  Okay. Hel p nme bring
sonme clarificationinterns of the drawings that we're
| ooki ng at. Do you have anything that shows the
exi sting and t he proposed new on one plan or on a site
pl an?

Does 211, no, 211 won't do that. 1Is there
any draw ng that shows nme the front and back of this?

MR. BUTLER: You nean the plan?

CHAl RVAN GRI FFI' S Yes.

MR BUTLER Yes. Vell, 1-A shows the
exi sting basenment, first and second floor. And then
211 shows the addition.

CHAI RVAN GRI FFI'S: Any drawi ng that shows
t hem t oget her ?

MR. BUTLER: No conbi nation, no, sir.

CHAI RMAN GRI FFI'S: OCkay. What |'d like to
do is, forgive nme for interrupting you so
dramatically. But this was, this is a terribly
confusing application and | don't usually get confused
by these.

And | think it's because there's an awf ul
ot of different directions that this is going. So

I"mtrying just to focus us very quickly so that we
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can get through this in an expeditious manner.

| think at this point it probably woul d be
best, and I'Il open it up for the Board for their
comments or any initial questions.

| think what 1'd like to do is get
everything on the record. 1'd like to hear fromthe
O fice of Planning and other government reports. |
woul dn't m nd hearing fromthe ANC

And then let's re-visit your caseintermns
of what you need to present, in terns of whether it
woul d be a variance or a special exception. |If that's
acceptable to you, | think that m ght be the quickest
way to get through this.

MR BUTLER Yes, it is.

CHAI RMAN GRI FFI S: kay, Board nmenbers, do
you have any qui ck questions on this, clarifications
fromthe Applicant?

(No response.)

CHAI RMAN GRIFFIS: Ckay, if there's no
difficulty, 1 think it's appropriate to get a
substantial amount of information fromthe O fice of
Planning that's with us this norning.

MR. PARKER Good norning. This is a very
conplicated case and it appears to have gotten nore

conplicated today from since ny report has been
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witten.

This was originally, as you know, a use
variance to allow an apartnment building in R4, with
three wunits. And | believe, from what the
docunentation said, that the existing house was one
unit and they proposed to add two units on the rear.

| spoke with M. Butler and | et himknow
what our reconmendati on on that application woul d be.
We discussed matter of right and options with |ess
relief, and determi ned that they could just add one
unit on, for a total at the tine, | believe, for two
units, the existing house and an addition on t he back.

DCRA had said that they will not approve
flats that are separated vertically, and | discussed
this issue with OAG as well. They said that that
constitutes two principle structures and they would
need speci al exception relief under 410.

CHAI RMAN GRIFFIS: I"msorry, I'mgoing to
interrupt you there because | think there's sone
clarification that's required. When we're talking
about vertical separation, it's essentially stand-
alone units that are then conmbined with a conmon --

MR. PARKER: Wth a party wall, correct.

CHAI RMAN GRI FFI' S: Party wal |, but there's

no conmuni cati on between those.
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MR. PARKER: Exactly.

CHAI RVAN GRI FFI S: They don't share an
entrance or any sort of conmunication. And the
difficulty with that, that this may not arise to what
the regulation is actually witten to, but it
certainly falls within that.

But, if ny understanding of 410, is to
preclude, in these residential zones, fromhaving, for
i nstance, a series of row dwellings on a single |ot
that m ght constitute different structures.

MR. PARKER: That might then beillegally
subdi vided and sold in the future.

CHAI RMAN GRI FFI'S: Ri ght, okay, good.

MR. PARKER That's where we were when |
wote ny report. And we recomrended in favor of two
units, separated vertically wunder the special
exception, under 410.

It appears that plans maybe have been
changed t hat woul d al | ow t he exi sting house, the upper
fl oors of the existing house to be one unit, and the
basenment of the existing house, plus the addition to
be a second unit.

And ny initial opinion is that would
appear to make this a matter of right project, and

remove, it appears to renove the need for a vari ance,
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because it doesn't appear to be a | ot occupancy i ssue.

| think the total |ot occupancy is 45
percent and the only i ssue remai ning, as |long as there
are two wunits, would have been the vertica
separation

Athird unit woul d, of course, change our
recommendati on. W recomended agai nst that fromthe
begi nning, but we recommend in favor of two units
vertically separated, and of course the nmatter of
right project with two units, one below the other,
woul d not seemto present a problemat all.

CHAI RVAN GRI FFI' S: But the testinony today
is they're proposing three units, with the renoval of
t he basenent unit.

MR. BUTLER: There was another unit about
t hat basenent unit on the rear, but we' ve renoved
that. So it's just one, the basenent and the addition
on the rear is going to be one unit.

CHAI RMAN GRI FFI'S: So there will be a total
of two units?

MR. BUTLER Yes, two units. One with the
exi sting and the basenent nodifi ed.

CHAI RMAN GRI FFI'S: Yeah, no, | under st and.
So you could conceivably come in the front of the

buil ding and get to the rear unit.
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MR. BUTLER: Yes.

CHAI RVAN GRI FFI' S: You' d have t o go t hrough
t he basenent. O can you?

MR. BUTLER: Well, when you approach the
addition, you will approach it from Randol ph Street.
Again, | was told that was an issue, or that would
becone an issue if you didn't have direct access off
of Randol ph Street.

CHAI RVAN GRI FFI'S: To the back unit?

MR. BUTLER Yes. W have access through
an alley on the rear of the property.

CHAI RVAN &Rl FFI S: Sur e. So for
clarification now, you cone of f fromRandol ph, you can
get to the Unit Nunber 27?

MR BUTLER: Yes. Fromthe front basenent.

MR PARKER: And that unit is the entire
basenent, under the existing house and the addition.

MR. BUTLER Yes, right.

MR PARKER That seens to renove the need
for variances.

CHAIRVMAN GRIFFIS: |1 don't see anything
that's arising. Anyone else? Let's hear from-- a
very good norning, sir. You're with the ANC, correct?

MR JONES: That's correct.

CHAIRMAN GRIFFIS: If you wouldn't mnd
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sliding the mic over, you're just going to share that
mc with him And we'll just have you introduce
yoursel f with your nane, for the record.

MR. JONES: Yes, ny name is Tinmothy Jones
and | am the ANC Conmm ssioner for Single Menber
Di strict 4008.

CHAI RMAN GRI FFI' S: I ndeed. Good to see you
again. D d you have a conment on what you've heard
this norning? | know that you were comng in in
opposition to the application originally, is that
correct?

MR JONES: That is correct.

CHAI RVAN GRIFFI'S: And that was for the
four units?

MR JONES: That is correct.

CHAI RVAN GRI FFI'S: And now that it's been
reduced to three, then two, and now no relief
what soever, | guess, is where we are. Do you have any
comments on what you' ve heard today or the Ofice
Pl anni ng' s Report?

MR JONES: Well, | have not seen the
O fice of Planning's Report and the i ssue has not been
vetted with the comunity, so it is really hard,
because that's the tail that wags ne, so it's kind of

hard to coment.
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CHAl RMAN GRI FFI' S: Yes, indeed. Wich is,

what the Board was actually al so concerned about is
that we had an awful |ot of testinmony and positions
based on a prior application of which now has gone
guite a distance in changing.

kay, well, there it is. Let's hear, is
t here anyone el se here that was present -- why don't
we get through everything that we have very quickly.

I f you wouldn't mnd comng forward and
let me ask if Ms. Roy has joined us yet, this norning?

M5. GLENN-G BSON: -- both her parents are
sick so she couldn't be here.

CHAI RMAN GRI FFI'S: I ndeed. Wy don't you
have a seat and make yourself confortable. You' re
going to need to state your nanme and address for the
record and you have just stated that M. Roy was
call ed out of town because of her parents being ill,
and we certainly feel for her there, especially going
to Florida.

M5. GLENN-ABSON:. My name is Shirley
@ enn-Gbson, and |I'm the Block Captain for the
nei ghbor hood.

CHAI RVAN GRI FFI S: Excel | ent.

M5. CGLENNNG@BSON: |'ve been in the

nei ghbor hood for 40 years and |'ve been the Bl ock
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Captain for nore than 25.

CHAI RMAN GRI FFI'S: Congrat ul ati ons.

M5. GLENN- G BSON: And t hi s proposal really
upsets ne, and upsets the whol e nei ghborhood. Sinply
because, first of all, we are objecting for M. Kandem
to have perm ssion because he already has two units.
There's a unit in the basenent already.

CHAI RMAN GRI FFI' S: Ri ght .

M5. GLENNNG@BSON: And | think there's
about four or five people there and they have cars.
And then, two, M., since M. Kandem has noved into
t he nei ghbor hood, he has just viol at ed everyt hi ng t hat
t he nei ghbor hood stands for.

He' s done extensive work in the basenent,
rented it out. Put in extra doors and w ndows. Dug
it all out so he could rent it out. And this hasn't
been very good.

And according to the DCRA that requires
any nodifications to existing structure, you have to
have permts for. And we have proof that there's been
no permts for none of this work that's been done.

So how do we know how far it will go if
he's granted this. And in addition to that, we al so
have a parking problem As it is, we are surrounded

by four churches.
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M. Kanmdemis in construction work. And
before he started this proposal, his backyard was j ust
full of junk. So if he is given this pernmi ssion to do
this, where the cars are going to park

If this is in his backyard, the cars are
going inthe alley. And each end of the alley is dead
end. \Wich neans the trash man won't be able to cone
in.

CHAI RVAN GRI FFI S: Ri ght .

M5. GLENN-G BSON: And we're going to find
oursel ves running behind the trash man. They don't
wait for you, you know, cars are supposed to be out of
their way. So we're concerned about this.

| mean we don't, nothing personal agai nst
him but it's what he's trying to do. And | don't
think it's fair to the nei ghbors.

CHAI RVAN GRI FFI'S: Sure, sure.

M5. CGLENNNG@BSON: So, he's been in
violation for a ot of things and he says to ne that
| didn't know what to do? Yes, he did know what to do
because our ANC person puts all kind of notes in
everybody's nmai | box whenever there's a change. So you
know what to do.

So if you don't followthat, you' re doing

what you want to do. So, that's why |I'm here.
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CHAI RVAN GRI FFI S: And thank you very

much for being here. And it's excellent testinony
that you provided. Alot of it is alsoin the record,
whi ch the Board has revi ewed.

Let me just be clear however, how far our
jurisdiction goes. In terns of previous work that's
happened that woul d require permts, certainly that is
supported by the Board.

However, that's not an el ement of which we
control. | nmean | can't levy a fine or go inspect or
anyt hing, that's DCRA. And before you | eave you can
talk to the Ofice of Zoning staff and find the
contacts down at DCRA to namke sure that that's being
done.

Clearly, the Architect is here that
represents the Applicant and he's very well aware that
permts are required and wll be pursuing those
permts if they pursue the addition.

However, let nme get just a brief reaction
to you today, because this substantially changed
before our eyes, in terns of the unit nunber and
per haps even the massing or the addition.

Do you have any comments on what has been
stated today?

M5. GLENN- G BSON: Wl |, the fact that they
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still, I nmean he still wants to, the existing units
will be in the backyard. So what happens to his
busi ness?

He has trucks and the other people that's
already living in the basenment unit, they have cars.
And so if these people in the back, I"'mtrying to see
how they're going to go fromthe front basenent.

If it's rented, that's one unit, to the
back, to get to where they're going to be. And what

are they going to do with the cars?

CHAI RMAN  GRI FFI S: CGood, let's hear
corment. |s there any discussion with the owner? |'m
sorry, |I'mjust going to have to nove the mc back

over. Have you had discussion with the owner of how
this is going to be progranmed and what's actually
going to be used to give sone assurance to the
comunity that this will be a better situationthan it
is now?

MR. BUTLER Well, inregards to the bottom
unit being rented out, M. Kandemactually has a very
large famly. Hs famly is down using space in his
basenent, or at least this is the understanding that
| ve been given.

Now, as | stated earlier, that area is

going to be nodified so that there will be a single
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entrance i nto one, single basenment unit fromthe front
of the existing house, into the basenent, and the new
added unit.

As | stated earlier, we'd like to still
keep the two parking spaces in the rear, to assist
wi th any additional parking or any parking --

CHAIRVMAN GRIFFIS: Have you had any
di scussion with the owner? | nean --

MR BUTLER Yes, | have.

CHAI RVAN GRI FFI S: There's witten
testinmony in the record and we've just heard the oral
testimony about there's construction debris, there's
trucks, commercial trucks.

Is that going to continue, is this
configuration changing that programm ng of that site?

MR BUTLER Well, once the addition is
added in the rear, there won't be a whol e | ot of space
of any type of construction debris in the back. So
that area, if there is a problemback there now, won't
be a problemin the future.

CHAI RMAN GRIFFI'S: And he's setting up a
rentable wunit, is that correct? | that vyour
under st andi ng?

MR, BUTLER: Yes.

CHAIRMAN GRI FFI'S: So fam |y or not fam |y,
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someone is going to be utilizing that unit?

MR BUTLER: Yes.

CHAI RMAN GRI FFI' S: Ckay, good. Any foll ow
up questions fromthe Board?

(No response.)

CHAI RMAN GRI FFI'S: Adequately perpl exed
Good, we're at an interesting situation here, because
the Ofice of Planning's review, ny review, and |
t hink the Board's consensus reviewis that there's no
relief required here.

So what I'mgoing to ask the Applicant's
representative if they're in agreenent with that?

MR BUTLER: Yes.

CHAIRVAN GRIFFIS: Are we all clear on
t hat ?

VICE CHAIR M LLER: | think, based on what
we've heard, we're clear. W haven't really seen any
up-to-date plans or anything. But it doesn't sound
like there's any relief required.

CHAI RVAN GRI FFI'S: | think, based on the
testinmony, and in fact the plans that were submtted
today, if we can glean fromthese sonewhat the program
that's happening, | would tend to, | would not tend
to, | would absolutely agree with M. Parker that it

doesn't rise to the level of requirenent any relief.
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In which case it's the Applicant's
di scretion to withdraw t he application at this point.

MR. BUTLER. Ckay, that's what 1'Il do.

VICECHAIR M LLER |'msorry, so these are
the final plans?

CHAI RMAN @RI FFI S: Ri ght, are there
different, 1 wasn't, | didn't |ook through very
qui cky. W had the full-size plans submtted and we
al so have these 11x17s that were just handed to us.
There's no difference between the two?

MR. BUTLER: They're the sane.

CHAI RMAN GRI FFI'S: Ri ght, okay.

VICE CHAIR M LLER: Ckay, thank you.

CHAI RMAN GRI FFI' S: Ckay, anyt hing el se t hen
fromthe Board? Does the staff have any opinions on
this? QAG?

(No response.)

CHAI RMAN GRI FFI' S: Ckay. The situationis
this. It is, what OAG has just indicated is that we
cannot give advisory counsel to you. However, our
review, | mean obviously we will need to decide on
novi ng ahead with this.

W have a plethora of different sections
that this could come under relief for, but based on

the testinony that you're indicating today, and the
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docunents, | don't see this as required relief.

However, |I'masking you if thereis, it's
your decision to proceed, one, as you have brought
this application, under several variances or one
vari ance, as you've indicated, proceed under speci al
exception under 410, as the Ofice of Planning has
indicated, or it's your decision to wthdraw the
application.

MR. BUTLER It is ny decision, as the
representative of the Applicant, to wthdraw the
appl i cation.

CHAI RMAN GRI FFI' S: Excel | ent, t hank you al |
very rmuch then. W appreci ate everyone's patience in
getting through this today. Hopefully, we wll see
great comrunication with the conmunity as this goes
into construction and conti nues.

Very wel . Wth that, then let's nopve
ahead to call the next case in the norning.

MS. BAILEY: Application Nunber 17377 of
Jefferson, LLC, pursuant to 11 DCMR 3103.2, for a
vari ance fromthe nonconform ng structure provisions
under Subsection 2001.3, to allow the renovation and
addition to an existing apartnent house not neeting
the |l ot occupancy requirenents in Section 403, and

open court requirenments, Section 406.
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The property is zoned R4, and it's
| ocated at 5401 through 5407 Ninth Street, N W,
Square 2294, Lots 23, 24, and 25.

CHAI RVAN GRI FFI' S: Whenever you' re ready we
can nove ahead.

MR. COLLINS: Good norning, M. Chairnan
and nmenbers of the Board. My nane is Christopher
Collins with the law firm of Holland and Knight.
Seated to nmy left is Karen Freenman of our office, and
to my right is Jason Saunders with BH |nternational,
the Applicant in this case.

Also with us today is Del ores Johnson, of
our organization. And then seated to nmy far right is
Rich Markus, of R ch Markus Architects, who is the
Architect for this project.

Al so, we wi ||l have as anot her wi tness, M.
Lindsley WIllians as an expert witness on rebuttal
today. This is an application involving a pre-1958
apartnent buil di ng.

This building is about 60 years old, and
it was built as a matter of right under the existing
zoning regul ations at that tinme.

W're here today for a variance from
Section 2001. 3, because the building is nonconform ng

as to lot occupancy, rear yard and court wi dth.
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The buil di ng does not now conformto the
current R-4 zoning regulations. This application is
supported by the community. W have substanti al
support for this application, as referenced in the
record.

You'll hear today how we neet the three
parts of the variance test here. The property is
af fected by an exceptional situation or condition. It
is the largest building in the square.

If you extend out the R4 District,
di stance of about 1,000 feet to the east and to the
west, because it's bordered on the north by the CA
zone al ong Kennedy Street, and to the south by an R 3
zone about a bl ock away.

But if you extend out about 1,000 feet in
each direction, east and west, you'll find about 125
or so buildings, and this is, there is no building of
i denti cal , and |ot, of an identical si zi ng
configuration. And that's where, as a matter of fact,
there's only two other | ots that are anywhere near the
size of this property.

The site is extrenely small relative to
the size of the building footprint. O, stated
anot her way, the building is extrenely large rel ative

to the size of the | ot.
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Finally, the configuration of t he
building, on this lot, is such that there is
substantial open space in the mddle, as opposed to
where you would normally ook to find the open space
in the sides and the rear.

The practical difficulty youw |l hear, in
this application, to nmeet the 40 percent |ot
occupancy, that applies in this zone now for this
site, you'd have to do several things.

You'd have to either increase the |ot
si ze, al nost double the existing size. You d have to
increase it to 19,957 square feet, in order to have
t he buil ding be 40 percent | ot occupancy.

That nmeans you' d have to purchase the two
properties to the north and denolish themand alittle
bit of the parking ot on the third ot to the north.

CHAI RVAN GRI FFI' S: But you' re not changi ng
any of the | ot occupancy, right?

MR. COLLINS: Say that again?

CHAI RMAN GRIFFI'S: You're not increasing
the | ot occupancy?

MR. COLLINS: We're clearly not increasing
| ot occupancy.

CHAIRMAN GRIFFIS: It's an existing,

nonconf or m ng.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37
MR. COLLINS: But the reason that we're

here in 2001. 3A --

CHAI RMAN GRI FFI'S: Right, | understand.

MR COLLINS: -- the first test isthat in
order to make these additions, the building has to
conply with | ot occupancy.

CHAI RMAN GRI FFI'S: Right, right.

MR. COLLINS: But we are not increasingthe
| ot occupancy, no.

CHAI RMAN GRIFFI'S: So your point is the
practical difficulties based on the fact that it's
exi sting nonconformng, this | ot occupancy.

MR, COLLINS: Right.

CHAI RMAN GRI FFI' S: So doi ng anyt hi ng el se,
you'd have to renmedy that situation

MR. COLLINS: Exactly.

CHAI RVAN GRI FFI'S: O which that woul d be
removal of the structure of the buil ding.

MR. COLLINS: Before you do anything el se,
you either have to purchase additional |and, the sites
around it on three sides by public space.

CHAI RVMAN GRI FFI' S: Ri ght .

MR. COLLINS: So the only way to go is
north. And you have to purchase and denolish other

buildings to nmake the |ot occupancy conply, which
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clearly is a practical difficulty.

O you' d have to denolish 32 percent of
the footprint of the existing building, in order to
put the mezzani nes on top, which also is a practi cal
difficulty.

Now, neither of those is practical. But
if avariance, if you did grant a vari ance of 2001. 3A,
on the lot occupancy, we'd still have an issue with
t he nonconform ng court. And to comply with the
nonconformng, to conply with the court requirenents,
in this instance, we'd have to do one of severa
things, in order to add these additions of the
nezzani ne on the top.

We either have to fill in the court, to
raise the lower |ever, the I owest |level of the court,
to a height where the court with, which is based upon
t he hei ght of the court, neets the existing condition.

CHAI RMAN GRI FFI'S: Wul d that i ncrease the
| ot occupancy?

MR. COLLINS: No, it would not. Because it

would be a fill-in, it would be dirt, it would be
gr ade. You'd have to create a wall, the Architect
will talk about that in nore detail, but we'd have to

create a wall.

Put substantial dirt intoraise the |l evel
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of the grade to the point where the | owest |evel of
the court would be such that the court width woul d be
conplied with, which would al so cover the w ndows on
the | owest |evel of the building.

O, we could cover over the court, which
"1l talk about a little bit nore. | know there was
a discussion in an earlier case this norning about
t hat .

We coul d cover over the top of the court
to elimnate the court, because it would no | onger be
open to the sky, but that would increase |ot
occupancy. So we'd be in another practica
difficulty.

The third, which maybe appears to be the
nost | ogical, which is we could set the new addition,
the mezzanine on the top, we could set it back four
feet fromthe edge of the roof.

That sounds like a sinple solution, but
really is not. Because in order to do that, there is
no bearing wall below that. So we would have to put
a beamin, the Architect will describe this in nore
det ail .

Put a beamand joi st in such that we woul d
wi nd up either raising the height of the building or

| owering the ceiling on the third fl oor such that the
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buil ding, the roonms becone, the don't neet the
habitability standards.

It's inmportant to note several things
Since the time of the filing of this case, severa
t hi ngs have changed. W have, |'ve labeled the
courts, Court Nunber 1, Court Nunmber 2, and Court
Nunber 3, on the plans.

And | hope you' ve seen that, M. Chairman.
Court MNumber 1 is the small, sliver court on the
what's on the | eft side of the plan, on the north side
of the building.

Court Nunber 2 is the larger court, all on
t he sane side of the building, and Court Nunber 3 is
right in the mddle. That's the |large open area that
| referred to in the exceptional situation where you
have potential open space in the mddle of the site,
as opposed to around the edge of the property.

Court Nunber 1 has been elimnated,
because we are now roofing over with an eave at the
top of the court. Now the difference between that
situation and what you've discussed in a case this
norni ng, there's two differences.

Nunber 1, that's not a required court.
And, nunber 2, it does not, by doing that it does not

change the building into sonething that it presently
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is not.

CHAI RMAN GRIFFI'S: Right. Yeah, | don't
think we need to get too far into it. The
differentiation is pretty clear on this.

MR. COLLINS: Al right. So, Court Number
1 has been elimnated. Therefore, the need to set
back 12 feet, or the variance and the requirenent
setback 12 feet, that's been elim nated.

And, secondly, the setback on Court Numnber
2 is now four feet instead of 4.51 feet. So we've
come closer to the edge, in other words, elimnating
nore of the degree of nonconformity of that court.

And finally you'll hear that there's no
adverse i npact on the public good. The |ot occupancy
of this buildingis what it is. It is not proposed to
be changed.

It's been this way since the 1930s, as far
as we can tell, when it was built. W don't know the
exact date it was built, but it was this way since it
was built.

The hei ght of the building will be within
the permtted 40 feet and three stories. The Court 2,
wi th, based upon the height of court requirenent is
15.58 feet, but a court is not required in the R4

Zone.
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The m ni rumw dt h i s based upon t he hei ght
of the court, as | said. There's also no side yard
requirenent in the R4 zone. If this was a new
buil ding, this could be built right up to the side | ot
line, without the need for variance relief.

But if a side yard was provided, in this
case, a side yard requirenent, based upon the height
of this building, is only ten feet. This court is
nore than that, right now

So the court presently exceeds the side
yard requirenment. So there's substantial open space,
gi ven what the zoning regulations dictate in the R4
zone. It just so happens that given the configuration
of this building, we have this situation that requires
us to be here.

And then finally, as | said, we have
substantial support fromthe ANC and the surrounding
nei ghbors, as indicated in the statenment of the
Applicant that we filed. You did receive a statenent
of the Applicant which shows how we do neet the test
for relief.

And it has with it, we have several
exhibits. Here, Exhibit A Tab A to the statenent to
the Applicant, is the based map whi ch shows the site,

it shows the surrounding area, approximately nine
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bl ocks total.

W just took the area in the mddle and
just went around to show the nei ghborhood and al so
Exhi bit A shows the based nap, the Sandborn Map.

The zoning map you can see that the site is one
bl ock east of Georgia Avenue, one block south of
Kennedy Street. Both are nmjor comruter routes, mjor
corridor, transportation corridors in this area.

And, as you know, the GCeorgia Avenue
corridor is a focus of revitalization of the policies
of the Mayor. Exhibit Cis the plans. You have the
testinmony of the Applicants, wtnesses and then
Exhibit Gis the ANC Report.

Exhibit His the letter, I'msorry, the
petition. And we've submitted a revised Page 2 on
Exhibit 1. Revised Page 2 and the self-certification
forms reflect the changes in the building plans.

So, unl ess there are any questions at this
time, | would Iike to go to the first witness, M.
Jason Saunders.

CHAI RMVAN GRI FFI'S: Yes, M. Mann?

MEMBER MANN: When you cover up Court 2,
why doesn't that increase | ot occupancy?

MR. COLLINS: Because, that's a very good

guestion, and let ne take some time to go through
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t hat .

If you look at the zoning regulations
definition on percentage of |ot occupancy, that
refers, it's under P for percentage. It refers youto
the definition of building area, and let ne read it.

It says a figure that expresses that
portion of a lot lying within the lot |ines and
building lines that is occupied or that naybe be
occupi ed wunder the provisions of this title as
bui | di ng area.

You then go to the definition of building
ar ea. Whi ch says the maxi mum horizontal projected
area the building and it's accessory buildings. And
then it says what it includes. It says the term
buil ding area shall include all side yards and open
courts less than five feet.

So, this open court, Court Nunber One is
al ready i ncluded in the building area. So by covering
it we're not increasing the |ot.

MEMBER MANN: Thank you.

MR COLLINS: Sure.

VI CE CHAIR M LLER Can you tell nme how you
got to this design, in the sense that the building is
being increased from35 to 39 units, and, |I'mtrying

to put that in the context of the practical
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difficulties test and conplying with the regul ati ons.

For instance, was there a way if you only
went to 37 units, that you would conply. | nean,
obvi ously you woul dn't because you're over the |ot
occupancy.

But, you know, in general, does that have
sorme kind of significance, the way you ended up with
the 39 units?

MR COLLINS: Yes, and the Architect w |
get alittle nore detail into that. W're going from
35 to 39 by adding four units in the basenment where
there's currently utility space, |aundry room things
of that nature.

Al ot of open space in the basenent, which
is, | guess, standard for buildings of that era.

CHAI RVAN GRI FFI'S: Let's be clear of the
fact of the calculation for the conversion to an
apartnent in an R4, is based on the lot size, and
it's 900 square feet per unit, correct?

MR. COLLINS: That's correct, yes.

CHAIRMAN GRIFFIS: And so, the 39, the
count, is allowable matter of right in ternms of the
| ot size here, correct?

MR COLLINS: That's correct for several

reasons.
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CHAI RMAN GRI FFI'S: Wl |, so, it's not part

of actually the el ements of the relief sought here, is
t hat correct?

MR COLLINS: That's correct.

CHAI RVMAN GRI FFI S:  Ckay.

MR. COLLINS: Because we're not converting
this building to an apartnent, it is an apartnent, it
has been an apartnent since Day 1, and has a C of O
for the entire building.

CHAI RMAN GRI FFI'S: | guess what |'mtrying
to understand then is how the design direction would
be a critical understanding for us in terns of the
review of the relief sought.

VICE CHAIR MLLER Ckay, | think the
nunber of units is probably the wong thing to focus
on. | just nmean often we see, for variances, that
really this was the best you could do to achi eve sone
result, because there's no way el se you could do it,
because otherwi se you'd need another variance or
what ever .

And so |'mjust wondering if there's any
ot her significance to the configuration, with respect
to that practical --

MR. COLLINS: Sure, well there's several

And the witnesses will get us into nore detail but,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47

essentially it's this. There is a great demand for
housi ng in this nei ghborhood.

There's a great demand for two-bedroom
units in this neighborhood. This building was built
with one better units, and as far as we can tell it
was built around the tine that there was trenendous
influx of people into the city, to become governnent
wor ker s.

And this building was probably built at
that tinme to satisfy that demand for one-room
apartnents. Since that tine, and especially recently,
there's been a significant demand i n this nei ghborhood
for two-bedroom units.

The Applicants will tell you, if you ask
them that every time they advertise a one-bedroom
unit for sale, for rent, their inquiries are for two-
bedroom units. There's a great demand.

So what they're trying to do is not
decrease the nunber of units in the building, but to
i ncrease or to provide two-bedroomunits, within the
current configuration of the first, second, third
floors, there are significant walls between the units.

And given the market that this buildingis
seeking to achieve, the renovation has to be cost

effective. And what was done was to | eave the units
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on Floors 1, 2 and 3, substantially intact. No change
in the configuration of the units, one to the other.

Ther e were sone dem sing wal | s i nsi de t hat
have been noved around. The kitchens have been opened
up, things of that nature, and the Architect wll
descri be that.

But here the goal is to, not, the goal is
not to decrease the nunber of units in the building.
The goal is to provide, to allow two-bedroom units
where they can be added. And the way it's been
configured, there's one in the basenment and there are

seven on the top floor with the addition of the

nezzani ne.

And this is to respond to the narket
demand. This is the best way to do it, the nost
economcal way to do it, given the econonic

constraints of a project |ike this.

This is not |uxury units. This is not
hi gh-end condos. This is what's been cal | ed wor kforce
housing in the city. This is housing that responds to
a demand for young couples or grandparents who have
live-in help or maybe a grandchild living with them
who needs to have their own bedroom Things |ike
that, that's what this is all about.

CHAl RMAN GRI FFI'S: So i f soneone offered a
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mllion dollars for the two-bedroomor the nmezzani ne,
you wouldn't take it? Al right, you don't have to
answer that. Ckay.

But | think we understand. It is ny
under st andi ng, your description of this is that this
is a nodification of an existing, clearly existing
prior to the Zoning Regul ati ons, apartnent buil ding,
and it's a nodification or to bring it back to, what
you're indicating, as a market use and denand.

MR. COLLINS: Yes.

CHAI RVAN GRI FFI S: And in t hat
accomodation there are certain things that you're
running up against in terns of the regulations. And
basically it's the existing non-conformties that are
becomi ng troubling to do anything in the building.
Ckay.

MR. COLLINS: Yes, that's right.

CHAI RMAN GRI FFI'S: Any ot her questions at
this tinme?

(No response.)

CHAI RVAN GRIFFI'S: C arifications?

(No response.)

CHAI RVAN GRI FFI'S: Did we breeze over the
nunmber of stories issue?

MR. COLLINS: The buildingis three stories
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and it will remain three stories.

CHAI RVAN GRI FFI'S: Okay. And it's very
clear tone that thisis aself-certified application,
correct?

MR COLLINS: That's correct.

CHAI RMAN GRIFFI'S: And you brought the
relief that you're seeking. And it won't be unknown
as we get into the Ofice of Planning, and if they're
indicating that it mght be not that.

But for the clarification of the Board, of
course, we're going to look at the application that's
brought to us.

MR COLLINS: Sure.

CHAI RVAN GRIFFIS: W will entertain sone
di scussion of this because it's an i nportant aspect to
reviewin terns of their analysis.

MR COLLINS: Sure, sure.

CHAI RVAN GRIFFI'S: But we'll deal with it
expeditiously at any juncture that we have.

MR. COLLINS: Well, would you like it now
or would you like it |ater or how woul d you like that
to be dealt with?

CHAIRVAN GRIFFIS: Let's do it when it
comes up, if you don't mind. |[|'ll let you basically

| ook at a rebut of the O fice of Planning.
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MR. COLLINS: That's fine, sir. Very Good.

CHAI RVAN GRIFFIS: So let's nove ahead.

MR. COLLINS: Ckay. M. Saunders woul d you
identified yourself and proceed with your testinony.

MR. SAUNDERS: Good norning, ny name is
Jason Saunders. M address is 817 5'" Street, N E.,
Washi ngton, D.C. 20002.

| " mhere representing BH, International.
BH, International, Inc. is a DC business and it was
set up in 2001, for the purpose of acquiring and
managi ng residential and conmmercial property.

One such property that BH own, is | ocated
at 5401 through 5407 9'" Street, NNW This property
has been owned and operated by BH International,
Inc., since 2002. The property, as M. Collins said,
i s | ocated one bl ock fromGeorgi a Avenue and one bl ock
from Kennedy Street.

Bot h Kennedy Streets and Georgia Avenue
are mmjor transportation corridors in and out of
downt own DC. 5401 through 5407 9'" Street is
currently and has al ways been a 35 one-bedroom unit
apartnent buildings that was built in the " 30s.

At the tinme the building was acquired it
was in great need of renovation. It had the

buil ding's original windows and still has a 40-year
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old boiler, electrical fuses, |ow power availability
each unit and original wiring and pl unbing that needs
consi stent and costly service calls due to their age.

The bui | di ng, and the i medi at e area, have
al so had a |ong-standing open air drug market. BH
I nternational has been working with the police to
greatly and positively clean up the drug dealing and
drug use in and around the building.

BHI | nt er nati onal , Inc.'s exhaustive
efforts to assist in the clean up efforts, include
giving the police keys to the building and use of a
unit in the building for observation of this drug
activity.

Over the years, BH International Inc. has
i nstall ed new, energy-efficient wi ndows t hroughout t he
bui | di ng, has created a warmer and nore inviting | ook
by repainting the building entry areas and conmon
hal | ways, | andscape the green spaces and nmade numner ous
upgrades to the interiors of units.

The interior unit upgrades include new
kit chen cabi nets, counter-tops and appliances, water
and energy-savi ng devices and new fl ooring.

However, BHI International, I nc. has spent

significant amounts of noney fi xi ng probl ens that were

present due to the anti quated systens which | eaves us

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

to wanting to change out the major systems in the
bui | di ng.

As M. Collins talked about the great
dermand in the area for units, as well as | arger units,
i ncl udi ng two-bedroomunits, those started to becone
important factors that BH International, Inc. was
focusing on in the revitalization of this building.

In developing a ganme plan for the
redevel opnent as a building, BH International, Inc.,
has had desire to upgrade the building, desire to
renovate and provide two-bedroom wunits, where
possi bl e, to respond to market demand with increasing
the total nunmber of units.

The desire to nmaxinmze a percentage of
out door space that would be, being utilized by the
residents, and also their desire to hel p repl enish the
city supply of workforce housing.

As M. Collins mentioned, these are not
[ uxury units, okay. Therefore the cost and expenses
nmust be kept in line. So how we went acconplishing
this was first BH International, Inc. hired Rich
Mar kus Architects.

And Ri ch Markus fully understood t he task
at hand and devised an innovative and adaptive

devel opnment plan that neets all of these goals in a
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cost-efficient way that maxi m zes the benefits to the

comunity.

This plan that Rich Markus will get a
chance to tal k about, will not decrease the nunber of
avai lable wunits, nor wll it exceed the zoning

envel ope of 40 feet height and three floors. The plan
is to add four units in the cellar, one two-bedroom
and one, and three, one-bedroomunits.

Formerly, this space was rel ati vely unused
utility space, laundry room different things to that
affect. Also, the plan is to add a nezzani ne on top
of thethird floor to convert seven, one-bedroomunits
to two-bedroomunits, while creating private, rooftop
decks for each of the ten third-floor units.

The plan is, the plan will also keep the
existing unit configurations in floors one, two and
three. BH International, Inc. has al so secured al
t he fi nanci ng needed to conpl ete t hese renovati ons and
the denolition process is well underway.

This plan is the nost efficient |ayout to
achi eve these goal s in the nost cost-effective manner.
However, this plan does require BZA vari ance, which is
why we're here today.

BH International, Inc. believesthat this

variance is mnor in nature and will allow us to help
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respond to the District's housing market needs in the
nei ghbor hood.

This is a small project that will fill a
big need. 1'Il be available for questions.

CHAI RMAN GRI FFI'S: Excellent, thank you
very much. Just for clarification, not that it, |
don't think it matters nuch, substantively. This is
an apartnment building, rental units?

MR. SAUNDERS: This is an apartnent

bui | di ng.

CHAl RMAN GRIFFI'S: kay, indeed. M.
Jeffries.

MR JEFFRIES: These units wll be
dedi cat ed as wor kforce housing. | nmean there's going
to be like sone nonitoring of like incone |evels

Just wal k ne through that, understanding.
VR. SAUNDERS: Vel |, basically the

understanding is, as we were nentioning, these re not

[ uxury units. This is not high end, mllion dollar,
you know, two mllion dollar houses. These are
wor kf orce - -

CHAI RMAN GRI FFI'S: You' re sayi ng t he mar ket
and demand in that area, fromwhat you understand, is
goingtoillicit certain applications for these units,

and that is putting it into this workforce housing
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scenario, is that correct?

MR. SAUNDERS: Exactly.

CHAIRVAN GRIFFIS: But this isn't a
programed apartnent buil di ng?

MR. SAUNDERS: Ri ght.

MR JEFFRIES: | nean i f soneone wants cone
and pay $1,200.00 for a one-bedroom apartnent, they
can do it here? And that mght be a luxury to them
but they can do it?

MR. SAUNDERS: Right, well, basically, as
the market in the area dictates, | nean, that it's
going to be in this envel ope of work --

MR. JEFFRIES: No, |I'm please don't take
nmy questioning as accusatory or anything.

MR. SAUNDERS: No probl em

MR, JEFFRIES: | nean it's just, |'mjust
trying to understand. | mean there are certain, you
know, projects that have covenants that go with the
proj ect .

MR. SAUNDERS: Right, and this is not one
of the those.

MR JEFFRI ES: And that is not what we have
her e?

MR. SAUNDERS: Ri ght.

MR JEFFRI ES: Ckay.
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CHAI RMAN GRIFFI'S: Good. Any ot her

guestions, clarifications?

(No response.)

CHAI RMAN GRI FFI'S: Let's proceed.

MR COLLINS: M. Markus.

MR, MARKUS: Hi, my nane is Rich Markus,
I'mwi th Rich Markus Architects. Address is 3143 N
Street, in Washington, D.C  20007.

|"'mthe Architect for this project. The
owners cane to ne and they've already kind of
iterated. 1'Il just kind of reiterate, reinforce and
hope we clarify any issues fromyour end.

The, it was an existing apartnent
bui l di ng, and the intent was to design, the i ntent was
to renovate, and al so to neet the | ocal demands, which
we' ve ki nd of gone t hrough the need for, not to reduce
t he nunber of units, but also to increase the nunber
of two-bedroomunits.

The existing building, it is all, and the
nost efficient way to kind of, when we researched it
and ki nd of analyzed the building, is to keep, we kept
the, on the first, second and third floor, the same
fl oor plans, not to touch them

There was existing demsing walls,

exi sting bearing conditions. W were trying to make
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it the nost efficient renovations as possible. And
even on the, in the determnation. There's a little
bit of space in the basenent to pick up

There's exi sting | aundry, exi sting
corridors that we don't need anynore, so we're picking
up that space. That's where we're picking up a few
additional units.

But the, on the first, second and third
floor, the existing floor plans remain, wth mnor
nodi fications to accept new nechani cal units and that
ki nd of thing.

The determ nation to increase to the, and
to create the two-bedroom units, the nost efficient
way was to add a nezzani ne | evel, essentially woul d be
ripping off the roof, thethird fl oor, and essentially
the third floor, floor plan stays exactly the sane.
What you see in the lighter tone, and it coordi nates
with the nezzanine plan, I'Il set it up in a second,
is, it creates two-story areas which enhance the
nmezzani ne and the definition of the mezzani ne.

And the floor plan actually stays as it
is, with the addition of a spiral stair com ng up from
each individual unit. Thanks, thanks.

This is an additional plan that it's no

newinformation, it's just color-codedto help clarify
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the intent of the nezzanine level. So the idea was
that we'd just take off the entire roof, lift up the
roof of the building to neet within the zoning rules,
so it doesn't exceed the 40 foot height Iimt in the
R-4 zone.

And then also the definition of the
nmezzanine is that we can't exceed one-third of the
square footage of the floor below. So we neet that.
And what you see here is the lighter tone is the two-
story space which opens up to the floor bel ow.

And then the mid-tone is the actual fl oor
space on the nezzani ne | evel, and t hen the darker tone
are rooftop terraces. So the intent, once we deci ded
to lift up the roof, you gain two things.

You gain, seven of the units gain the
second bedroom and a second bathroom And all of the
units actual |l y gai n an out door space whi ch was | acki ng
in this building before.

So that was the, just a pretty straight
forward approach and the nost efficient way to ki nd of
add the two-story and the two-bedroomunits. And it
neets, with actually net with t he Zoni ng Admi ni strator
at the tine, at two different tinmes, to define and
design it in a way to neet the understandi ng of what

a mezzanine is, and also to clarify the areas of
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relief that we needed.

CHAlI RVAN GRI FFI S: So it's your
under st andi ng, in reading the regulations and
designing this, and then all your discussions, that
this fits the definition of a mezzani ne?

MR. MARKUS: Correct. W actually nmet with
the Zoning Adm nistrator twice to clarify that. And
design it in a way that he under st ood.

As Chris Collins already pointed out that
the two i ssues that we're | ooking at as far as relief,
is that the entire buil ding exceeds the | ot occupancy
so we're addi ng square footage to it.

So that's one area of relief. The second
area of relief is the one court. There's three
courts. Court 3 is actually this one. That actually
neets the requirenments of the zoning , for a court
with, this one is a little court, and the way we're
actually treating that is we put a cover over it so it
actually nmeets, it's not nonconform ng anynore.

This one is nonconform ng. W' re
extendi ng that nonconformng piece. |If we wanted to
make it conform ng, just onthis floor, we have to set
this back four feet, and that actually creates a | ot
of problems, sone practical difficulties and just

structurally.
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There's a certain, there's a dinension
fromthe floor of the third floor up to the height of
the nezzanine and we'd have to create sonme nmjor
structural issues here, and that actually would not
wor K.

It woul d make t he spaces not habitabl e by
the regular building code, and also it's sone mmjor
financial issues with that.

It doesn't, the problemis that it doesn't
neet, there's a bearing wall in the center here, and
the nost efficient way to do it is just to bear it on
the existing exterior wall there.

So that was the decision. It was in
keeping and trying to keep the cost down and nake the
design as efficient as possible.

For that particular issue, if we decided
to setback this four feet, there would have to be, we
haven't designed it because it's practically, it's
just, wouldn't make sense.

It would be, several things. The fl oor
woul d have to bear on the, the roof woul d have to bear
on this wall here and it woul d bring down sone of the
roof |oad and also the wall |oad com ng down on this
portion here.

And t hen we' d have to transfer that to the
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bearing condition on the exterior wall. W'd either
have to create sonme nmj or beans this way, or probably
a conbi nation of transfer beans kind of going all the
way across the building, and also carrying it this
way.

And what woul d happen is, with the beans
runni ng one way an the other beans on top of it, you
woul dn't actually have the head height required by
Code to a habitabl e space because the distance from
the fl oor of the mezzanine, or the floor to the third
floor to the ceiling of the nezzanine is not
sufficient to kind of create enough space for an
actual habitabl e apace, plus the structure that would
be required.

MR. COLLI NS: And if you did provide
sufficient head room what woul d that do to the hei ght
of the building?

MR MARKUS: That woul d then exceed the 40
foot height required in the R-4 zone.

CHAI RMAN GRIFFI'S: So if | understand you
correctly, what you're tal king about is that there's
this structure. In order to, you can plop a room on
top of the structure that's there now, the roof we'll
call it now, right, the mezzanine.

But if you set it back and not utilize the
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exterior walls, which are structural walls, so you
don't use that framng that's there which creates a
fl oor above and a ceiling bel ow

MR. MARKUS: Right.

CHAI RMAN GRIFFI'S: | f you stepped it back,
you have to create a whole new structure which is
adding this depth. And you either put it in the unit
that exists, which nmeans everyone is hitting their
heads when they're down there.

MR. MARKUS: Ri ght.

CHAI RMAN GRI FFI'S: Or you put it up above,
whi ch nmeans you' ve got to go up even higher to get to
that floor level, so naybe you add a foot, two feet,
ten feet, whatever it is.

And if you do that then you would exceed
t he height allowed for the buil ding.

MR. MARKUS: Ri ght.

CHAI RVAN GRI FFI' S: | see.

MR. JEFFRIES: | have a question. ' m
still trying to get confortable with, you said you had
two neetings with the Zoni ng Admi ni strat or who bl essed
the notion that this is a mezzani ne.

Can you just walk me through that
di scussion with the Zoning Adm ni strator?

MR. MARKUS: Yes. The way he | ooked at it
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and t hrough di scussions with nmyself and Chris Collins
was there, the ceiling, when you raise the top floor
of the building, the ceiling needs to read as the
ceiling of the whole building, then.

So the difference being that if you just
raised little portions everywhere, then it woul d | ook
like a floor because there would be all these
i ndividual little buildings around.

So the intent was, and we went through
several designs to kind of get to this point that
everybody was confortable wth, and the Zoning
Adm ni strator.

So the intent was to nmake it appear so
that the entire roof is lifted up, and that hei ght of
the nezzanine is the height of the entire, is the
hei ght of the top floor of the building.

So the definition of the nmezzani ne was
that that needs to read as the top floor of that
bui l di ng, and then the nezzanine | evel then reads as
a space within that vol une.

MR. JEFFRIES: ay, so you have third
floor, you have the envelope that, the top of the
envel ope is the roof line, and then the nezzanine,
t here coul d be novenent in between that would --

MR MARKUS: It has to fit within that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65

volune. Hereit's very restrictive because t he hei ght
is fixed and it has to be, there's only one spot that
it can be in order to create the head hei ghts that you
need.

CHAI RMAN GRIFFI'S: So you don't have ten
nmezzani nes here, you have one? s that what |'m
under st andi ng you sayi ng?

MR. MARKUS: It's aggregate, yeah. The
definition is an aggregate definition. 1In the square
footage is an aggregate of the entire floor bel ow

CHAI RMAN GRIFFI'S: Interesting. Ckay.
Anyt hing el se? Any other questions? |'msorry, sir,
go ahead.

MR. COLLINS: Can you describe inalittle
nore detail the other things that could be done to
solve the practical difficulties and why they would
not work, specifically the filling in the court?

MR MARKUS: Just to kind of reiterate,
clarify sonme issues that Chris touched on earlier
there's the two issues that we're asking for the
vari ance from

One is it exceeds the lot occupancy in
order to, in order to nake the buil ding conformto | ot
occupancy, they'd have to purchase two plus sone of

the lots additional to it, raise those buildings and
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then it would nmeet the 40 percent of the |ot
occupancy. So that's one issue.

The other issue to stay wthin the
exi sting confines of this lot. He'd have to cut nore
than 30 percent of this building, just to get, to be
able to make it conformso you can actually add sone
square footage to it, which doesn't really nmake sense.

So that's why we're trying to | eave the
existing footprint as it is, and add the square
f oot age. That's why we need the variance to that
i ssue.

The second issue is the court, and it
cones down to the second one court in the back. Two
ways to nmake that conform One would be to actually
rai se the grade at the basenent |evel

That woul d actually create, you' d have to
put a major retaining wall along this part, this party
wal | here, this property Iline. Rai se up the earth
into the partial of the first floor.

So actually you woul d cover up the entire
basenent |l evel. W do have units down there and we're
also trying to open up units, terraces for the
basenment unit along here, so that would ruin these
open areas here.

And that was one issue. And then the
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second issue, if we actually tried to cut back the
court on this level. W already kind of went through
that with all the structural nodifications that woul d
make it unfeasible.

MR. COLLINS: And is your illustration of
filling in the court to conply with the height, is
t hat what's shown as Exhibit Dto the Statenent of the
Appl i cant ?

MR MARKUS: Correct. The shaded area
woul d be what would needed to be filled in for the
court.

MR COLLI NS: That concl udes our
presentation in chief.

CHAI RMAN GRI FFI'S: Excellent, thank you
very much. Are there final questions fromthe Board
at this point?

(No response.)

CHAI RMAN GRIFFI'S: Very well, let's nove
ahead then and go to the Ofice of Planning' s Report.

MR COCHRAN: Thanks, M. Chairman. For
the record, ny name is Steven Cochran, Ofice of
Pl anni ng. The Applicant is requesting and area
vari ance from Section 2001. 3. This is a section
intended to limt the size and density of structures

that are already non-conformng to the zoning
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regul ati ons. The Applicant has made several argunents
but its principal argunment boils down to this. The

bui | di ng shoul d be bigger because it already is too

bi g.

Section 2001. 3 says that, "Enl argenment or
additions my be nmade to a structure, i.e. the
structure being the existing building, if the

structure shall conform to the percentage of |ot
occupancy requi renments and t he addi ti on or enl ar genent
shal |, itself conform to use and structure
requi renents and C, the addition or enlargenent shal
not increase or extend any existing non-conformnng
aspect of the existing structure and shall not create
any new non-conformty of the existing structure and
addi ti on conbi ned".

And with respect to A the Applicant's
pre- 1958 existing building is al ready non-conformn ng
as |'ve stated with respect to | ot occupancy and open
courts. It occupies 72 percent of the lot in an R4
zone where 40 percent | ot occupancy is pernmtted. Two
of its open courts are nore than 60 percent smaller
than are required. Therefore, for there to be an
addition an area variance is clearly required.

Wth respect to B, the proposed addition

and enlargenent conforns to use requirements. Wth
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respect to C, the addition increases or extends an
exi sting non-conform ng open court. It al so proposes
inits latest plan to bring an exi sting non-conformn ng
open court into conpliance by addi ng a roof that would
make it no | onger an open court.

The Applicant requires relief fromz2001.3
to construct the proposed plans therefore. It's OP's
opinion that the Applicant has not met the standard
vari ance tests of Section 3103.2 that are necessary to
secure the requested relief. Let's look at
uni queness. The Applicant posited that the existing
structure is unique because it occupies nore of the
ot than would have been pernitted had it been
constructed after the 1958 zoning regulations were
adopted. Actually, if you exam ne pages 6 and 7 of
the Applicant's pre-hearing statenment, it seens nore
like the Applicant is arguing that the lot is unique
because while the ot is the largest in the square,
the lot is too small for the buil ding.

Contrary to what the Applicant states on
page 7, there is, and | quote, "No, there is no", and
| quote, "Exceptional narrowness and shal | owness of
the lot", end quote. The Applicant already noted
earlier in that same paragraph on page 7, that this is

the largest Iot in the square. Rather, they're saying
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it isthe building itself that is already too |arge.
It strikes OP as circular logic for the Applicant to
argue that a building is too large to conformto | ot
occupancy requirenents and should therefore, be
granted a variance from a zoning regulation that
permts an addition to a non-conform ng structure only
if that building already confornms to |ot occupancy
requirenents.

OP does not accept such an argunent and
believes it is directly contrary to the intent of
Section 2001. 3(A). The Applicant's interpretation
woul d permt al nbst any structure wi th non-conform ng
| ot occupancy to receive a variance. Wth respect to
practical difficulties, on pages 8 and 9 of the pre-
hearing statenent, the Applicant again seenms to be
arguing that the building is so large that it poses a
practi cal difficulty and therefore, should be
permtted to be nade yet |arger.

After cal cul ati ng how much | arger the | ot
woul d need to beconme for the building to conply with
| ot occupancy standards, the Applicant then states,
and | quote, "The only other option to theoretically
conply with the | ot occupancy requirenment would be to
denolish a substantial portion of the building.

Renovi ng 45 percent of the existing building in order
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to add 2,658.9 gross square feet of nezzanine floor
area woul d constitute a practical difficulty", end of
quot e.

Having to destroy the building to save it
woul d seemto be a practical difficulty if that were
true. There actually do seem to be other options;
either don't expand an already l|arge building or
denonstrate that there is a practical difficulty to
rehabilitating the structure without expanding it or
wi t hout increasing the non-conformty of an existing
open court. And frankly, | believe that within the
context of that open court the Applicant may have
denonstrated structural difficulty there.

Because despite requests from OP for
additional information, thereis nothinginthe record
to indicate that the Applicants tried to make a
rehabilitation work wi thout addi ng to the building, OP
does not believe the Applicant has denonstrated a
practical difficulty inconplyingwth Section 2001. 3.
Now the Applicant today started tal king about two
bedroom units that it desired to add and that there
was a nmarket for two bedroomunits in the nei ghborhood
and that this was a practical difficulty, that they
couldn't market two bedroomunits. Undoubtedly, there

is a market for two bedroom units here as there is
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everywhere in the city and we would |ike to see nore
two bedroom units.

But the Applicant hasn't done anything to
denonstrate that they couldn't make two bedroomunits
in the existing already large building within the
confines of the footprint of that building and the
vol unme of that building. They' ve sinply shown you
what they want to do rather than showi ng a practica
difficulty to acconplishing what they m ght like to do
wi thin the confines of the buil ding.

| nean, you |look at one of those two
bedroom units, take Unit 302 for exanple, |ook on
pl ans A203 and A204. kay, you're walking up to the
third floor. You come in. You have a living room
with three wi ndows, a kitchen, you go back you' ve got
a bedroom with a full bath and several walk-in
cl osets. Then you go up a circular stair, you hit a
den, then you hit anot her bedroomand anot her bat hroom
and then you go out to your private roof deck. Now,
this is a very nice unit. | would love to have this
as Workforce housing, but there's no need to have a
two bedroom two bath, with den unit. This is a
desire, not a practical difficulty. |'msorry.

Substantial detrinment to the public good

or substantially inmpairing the intent, purpose and
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integrity of the zone plan. As expressed in Section
330.1, the clear intent and purpose of the R4 zone is
for a zone district of road dwellings that al so permt
conversion of road dwellings to flats. Section 330.2
further notes that the R4 district shall not be an
apartnent house district as contenplated under the
general residents district and limts conversion by
setting relatively high mninum ot area for each
dwel ling unit in the conversion to apartnents.

Wiile the Applicant's building exists
legitimately as a grand fathered apartnent buil ding,
OP strongly believes that granting the requested
relief without a denobnstration of a uniqueness or
practical difficulty would substantially inpair the
integrity of the R4 zone plan.

Finally, ' d like to make some
observati ons about the nunber of square feet by which
the Applicant is proposing to enlarge or add on to t he
bui l di ng. According to the pre-hearing statenent, the
Appl i cant proposes to add 2, 659 roughly square feet of
gross floor area to the building, not the 3341 square
feet of expansion that OP had listed in the |ower
ri ght-hand corner of Table 1 of page 3 of our report,
so that's a correction

The Applicant has told OP that this 2659
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square foot figure includes the enclosed GFA of the
new top | evel of the building, both the area on which
a person could stand and the area that is open to the
fl oor below. OP has been unable to verify this absent
t he breakdown of square footage in interior occupiabl e
area, interior open area and exterior roof decks that
OP had asked the Applicant to provide. It is,
however, clear that the 20,000 -- excuse nme, 2659
square foot figure does not include the area of the
roof decks. Now, typically, if a building is a non-
conform ng structure, it's not possible even to build
a roof deck w thout seeking an area vari ance. The
Appl i cant may, therefore, have under-stated t he anount
of enlargenents or additions. |f one exam nes Sheet
A204, it appears that there is enlargenent or
addition, occupying nearly the entire 7,983 square
feet of the building's footprint.

Thank you very nuch. That concl udes OP' s
t esti nony.

CHAI RMAN GRI FFI'S: Thank you very nmuch and
a substantial anount of analysis which we always
appreciate and particularly appreciate in this
application. | think there's an awful | ot of detailed
i nformation that you' ve brought up, so let's get right

to it.
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First of all, in terns of your logic, |
don't really follow. | can understand the fact that
this is, as you deternmined this, the Applicant's
argument is circular. However, you begin in
describing that in your witten report and also in
your presentation of it today, "As indicated, this
somehow is too big and exceeds" and your wording is
"the anticipated allowable in the R4 zone". | could
see that and follow your logic as inappropriately
circular if this was non-conform ng for | ot occupancy
and the application was basing its practica
difficulty of not conform ng on |ot occupancy and is
requesting to increase |ot occupancy. But as was
established in ny readi ng of the application, we have
an Applicant here before us that, in order to do any
-- or what they're saying, in terns of doing the
nodi fications to this, the conformties that are
exi sting are what are precluding it. |'mnot sure why
we would even need to go into the analysis of the
square footage unless it's the determ nation of the
nmezzani ne | evel or not.

MR. COCHRAN:. No, the square footage | was
just pointing out that the Applicant is structuring an
argurment that nakes it seem |like there's a fairly

smal | anmount of square footage added, when, in fact,
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there is nore square footage added. That's all |I'm
sayi ng.

CHAI RMAN GRIFFI'S:  And | appreciate that.

MR. COCHRAN. Now, with respect to what
you were just stating about there being circular
logic, the Applicant first and forenpost says that the
buil ding is unique because it's so |arge.

CHAI RVAN CRI FFI S: But that's not a
precl usion for adding onto |arge buildings. | nean,
we've had that as an establishnent of unigueness
before. | nean, frankly, | find that it's persuasive,
its uniqueness in the fact that it existed prior to
the 1958 zoning regulation is adopted and therefore,
becane -- it was a build structure. |It's uniqueness
is established based on the fact that it becanme non-
conform ng when we adopted our zoning regul ations.
Now, whet her the uni queness that are established and
presented to us today rise to the level of practical
difficulty, that's what we need to get into.

MR. COCHRAN. Ckay, it then further goes
on to state that the najor practical difficulty is
that it's so large.

CHAI RVAN  GRI FFI S: Vell, of course,
because the Ilargeness of the building, as |I'm

understanding the application, the |argeness of the
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buil ding goes to the |ot occupancy which relates to
t he uni queness and the non-conformty.

MR. COCHRAN: But the Applicant then,
having tried to establish -- well, it's a big building
but the Applicant then states, "Ckay, we've got a big
buil ding, that makes it unique in this area. Thi s
bi gness proposes a practical difficulty because if we
wanted to do what we're going to do, and conply with
the zoning regulations, we would basically have to
destroy nost of the building or we'd have to triple or
doubl e the size of the lot".

CHAI RVAN GRI FFI'S: Wl l, that would cure
the | ot occupancy. | nean, based on --

MR COCHRAN: Well, of course it would but
has the Applicant ever attenpted to show that it --
that it could not rehabilitate this building and put
in two bedroomunits without encountering -- without
having to put an addition on the building? This is
supposed to -- putting an addition on the building is
supposed to be an exception. That's what 2001.3 is
made to acconmpdate, but the Applicant hasn't
denonstrated anything that neets those tests.

CHAI RVAN GRI FFI S: Ri ght, and that goes
the last piece that | want to address in terns of your

analysis which again is incredibly detailed and
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inmportant for the Board's own deliberation and
decision on this. The detailed analysis that you're
presenting seens to create a higher threshold for an
area of wvariance than |I'm used to hearing and
deliberating on in ternms of practical difficulty. |
nmean, what you seemto be asking the Applicant to so
is to establish the reasoning why this is required to
do, when, in fact, the courts have established the
definitions of our practical difficulty, | think it
was Glmartin that was saying it just needs to be
shown the uniqueness, that it becomes unnecessarily
burdensonme to conply with the zoning regul ations.
That's a whole different -- ny understandi ng of that,
it's awhole different interpretation of threshold for
us than what you -- even your nomrencl ature of need
requi renent, why do you have to do that. 1It's al nost
raised to the level of threshold through of what's
making this -- how can -- prove to us that you can't
utilize this building as is before we even get into
where you're going to add onto it.

MR. COCHRAN: Prove to us that there's a
practical difficulty inutilizingthis buildingasis,
t hat would be the test.

CHAI RVAN GRI FFI S: And that's where |

di sagree with you. | don't find anything in the
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regul ations or the court rulings that says that the
Applicant is required to prove they can utilize this
or utilizing the building as is, is a practical
difficulty. That goes to a use vari ance where you go
into hardship. Wat they need to show us is that as
proposed in this addition, that it is unnecessarily
burdensonme to conply with the regul ati ons.

MR. COCHRAN. If you follow that | ogic,
then I think you're allowi ng every roof deck in the
city to come in under Section 2001.3, any addition to
come in under Section 201.3, because if your asking
for rear addition for a non-conform ng structure, then
there would be, by your logic, M. Chairman, a
practical difficulty in putting that addition w thout
further increasing, say a | ot occupancy overage.

CHAI RVAN GRI FFI'S:  No, | think there's --

MR. COCHRAN:. Putting the roof deck in, a
practical difficulty in putting the roof deck in and
adding or enlarging to the building. You know,
everybody wants a roof deck. Mbst people would like
to have a famly room in the back, but the zoning
regul ations aren't intended to all ow you necessarily
to have what you want.

CHAI RMAN GRI FFI'S:  True. | don't disagree

with you there. 1 think there's a substantial anount
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that would I end itself and woul d be persuasi ve to deny
t he applicati on.

MR. COCHRAN. Yeah, we're not |ooking at
whet her these would be nice units. These would be
nice units. W're |looking at whether they neet the
zoni ng regul ati ons.

CHAI RMAN GRI FFI S: Right, and quite
frankly, it wasn't until you wal ked ne through 302
that | actually got into the interior of these units
or actually care whether they were two bedroomor one
bedroom | went directly to the regul ati ons and what
the regulations tell ne | should be | ooking at and |
shoul d be | ooking at the uni queness of this, which
think is substantially established. The practica
difficulty in what's proposed and the proposal is to
add on a nezzanine level to this building and the
practical difficulty is in order to conply with that,
in order to be able to do that under our regul ations
t hey would --

MR COCHRAN: Excuse nme, |'m sorry, in
order to be able to do what?

CHAIRVAN GRIFFIS: In order to add this
nmezzani ne onto t he buil ding, they woul d have to conply
with all the requirenents of the regulations. They

woul d have to bring this into conformty. In order to
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bring it into conformty, they would have to increase
the | ot or decrease the building footprint in order to
change the | ot occupancy.

MR. COCHRAN: But M. Chairman, |'d ask,
what makes their desire to add a nezzanine on
di fferent than say your desire to add a roof deck?

CHAI RMVAN Rl FFI S Ri ght . And |
absol ut el y under st and your statenment and | don't think
it has any bearing to an area variance. | don't think
| have to establish why they want to do sonet hing.
don't think I have to ask the question, "Wy do you
want to do this". | don't think | have to get to the
pl ace of two bedroons, people want two bedroonms. M
gosh, we've got letters coming in, in support of these
two bedroons today. They keep getting handed to us up
here. I'mnot sure it has really much to do with the
appl i cation. | nmean, we'll get to them but | go
directly to we have a proposed addition to this
buil ding. Show ne why it's practically difficult to
conply with the regulations and the case has been
made.

Whet her persuasive or not, | don't know
but the case is pretty straightforward. But let's
hear fromothers. M. Mller?

VI CE- CHAl RPERSON M LLER: | guess on that
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poi nt, | understand where M. Cochran is com ng from
because | often have | ooked at applications that way
except | think they have put forward a case so far
with respect to practical difficulty in providing
these two unit bedroons to respond to a public need,
which is for workplace housing and |I think that --

MR. COCHRAN:. Excuse ne, Madam Chair, |
notice no -- 1've actually tal ked about this with the
Appl i cant. The Applicant doesn't know if they're
going to be apartments or whether they're going to be
for sale. The Applicant is doing no covenance to
guarantee that this two bedroom plus two bath, plus
den, plus roof deck is going to be covenanted to
anybody i n an af fordabl e range. There is the ol d | BEX
club at Georgia Avenue and M ssouri, just south of
here is going for probably $500.00 a square foot for
simlar type units.

VI CE- CHAI RPERSON M LLER | don't really
want to enter into a debate on this. | was just
saying that | understand that there could be a | arger
context in which we're ||ooking at ©practica
difficulties and as to how they want to design their
renovati on but what may be undul y burdensone but | saw
some structural explanations as to why they had to do

things certain ways. Wether it rises to that test we
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could decide but in looking at this, let ne ask you
this, the variances though in this case, they appear
to me to be mnor.

The open court variance, | mean, | think
the O fice of Planning nay be have a concern with an
addi tion but that didn't -- | nean, under 2001.3, but
if you'll just look at the different things that are
changi ng, they need a variance. They don't need a | ot
occupancy vari ance. They need this open court
variance. |s that a mnor or a nmjor variance?

CHAI RMAN GRIFFI'S: Let me just interrupt
and then I'Il let M. Cochran, because | think this
goes to an interesting point of all this. They're
aski ng for one variance under 2001.3 which precludes
t hemfromaddi ng onto this building because it doesn't
conply with the | ot occupancy but it's very clear the
applicationin this addition is not adding to the | ot
occupancy.

VI CE- CHAl RPERSON M LLER:  Right, right.

CHAI RMAN GRI FFI'S:  Ckay, just to be clear.

VI CE- CHAI RPERSON M LLER:  The only thing
t hat woul d be changing then for getting a variance is
t hat not m nor?

MR. COCHRAN. Wth respect to the one open

court variance, if you presune that the nezzanine is
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appropriate and even allowed wunder the zoning
regul ations, the variance that's being asked for is,
you know, relative mnor. That's a very big if.

CHAI RVAN GRIFFI'S: Here's what | need to
take up with you because perhaps you' re going to be
very persuasive with the entire board. Were in the
regulations am |l to look at to find that I need to
establish, your words, that this addition is
appropriate or not? And | nean, what's the |evel of
nmeasure of appropriateness that |I'm trying to
establish here, because |'"mhappy todo it if |I can be
provided the direction of where it is within ny
jurisdiction. | mean, like or not, appropriate or
not, need, required, these are the term nol ogi es t hat
you' ve described this application and perhaps, |'m
m ssi ng somet hi ng.

MR COCHRAN: M. Chair, of course
"appropriate” is a subjective word. |  mean
appropriate to the zoning regul ati ons.

CHAI RMAN GRI FFI'S:  Ckay, but is that then,
the third test of what we're tal ki ng about, whether it
would inpair the intent and integrity of the zone
pl an? That's the nmeasure and | evel of appropriateness
that you' re establishing for this?

MR. COCHRAN: | al so nean appropri at eness
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on whether it conplies with the other two prongs of
the test.

CHAI RVAN GRI FFI S: Ckay, all right, |1
understand, | understand. GCkay. | see. Ckay.

VI CE- CHAl RPERSON M LLER: Do you want to
address your view on the nezzanine question as
different fromthe Zoning Adm nistrator's at | east as
represented in this case. OCh, ny mcrophone is not
on, I"'msorry.

Do you want to address the question of why
you view the nezzanine differently -- issue
differently fromhow it's been presented as that of
the Zoning Adm nistrator's advice to thenf

MR. COCHRAN: 1'd be happy to but I'd like
to first stress that OP's case is not predicated on
whether this is a nmezzanine or a fourth floor. OFP's
case i s predicated on whet her the buil ding neets -- on
whet her the proposal neets the tests of uniqueness,
practical difficulty and damage to the integrity --
substantial harm to the integrity of the zoning
regulations with or wthout the additional fourth
story.

VI CE- CHAl RPERSON M LLER: kay, | et nme ask
you this then we don't necessarily need to go there.

Wth respect to your anal ysis  of practi cal
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difficulties test, are you saying that they have to
show that they can't renovate it; is that what you're
-- | mean, where do you cone down as to what their
practical difficulty has to be? It sounds |ike you're
saying -- well, go ahead.

MR. COCHRAN:  Yes, they would not be --
let nme just go back to the | anguage. Putting an
enl argenent or addition on is presuned not to be
permtted. They would have to denonstrate that not
putting an enlargenment or addition on would be
unnecessarily burdensome to them The Applicant
hasn't shown how not putting this nmezzanine | evel on
woul d be unnecessarily burdensone because it's only by
putting this mezzanine | evel on that they' re creating
a situation that they need relief from

Whet her you call it a mezzani ne or whet her
you call it a fourth floor, which if you did call it
a fourth floor it would require additional relief,
t hey haven't denonstrated howstickingtotherulesis
unnecessarily burdensone.

CHAI RMAN GRIFFI'S:  Very well, well said
O her questions fromthe Board?

COWM SSI ONER JEFFRI ES: | have a questi on.
M. Cochran, so the concern here is that this could be

precedent setting, that, you know, if we were to
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sonmehow allow this to go forward, then we m ght see
ot her applications comng forward with, you know,
addi ng additions to roof decks to -- and naki ng a case
for practical difficulty and so forth.

MR. COCHRAN: Certainly, Comm ssioner,
every deci sion stands on its own and no BZA case sets
a precedent because you have to consider it uniquely,
but what |'d be concerned that sonmeone m sqguidedly
m ght 1 ook at this decision and think, "Ah-ha, well,
that's how they decided on this case, yes".

CHAI RMAN GRIFFI'S:  Anything el se? Does
Appl i cant have any cross exam nation for the Ofice of
Planning? |Is ANC 4D01 represented today? GCh, |I'm
sorry, | should have recogni zed you earlier. |f you
woul dn't mnd, do you have any cross exam nation of
the O fice of Planning or I'mgoing to have you cone
up and go through this. | think it would be
appropriate to hear fromthe ANC. And |I'd al so give
you the opportunity to cross examne any of the
wi tnesses that you' ve heard from the Applicant's
presentation but also the Ofice of Planning after you
i ntroduce yourself with your nane and your address.

MR. JACKSON. Thank you and good nor ni ng.
Keith A. Jackson, ANCI Conmi ssioner for 4D01 and Chair

for 4D, 5403 Eighth Street, NNW No cross exam nation
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but I am here in support of this neasure. | do
believe you have a copy of a letter that | wote to
M. Saunders, BH International |Incorporated in
support of this neasure. | believe it's good for our
comunity, continued growh in our conmunity. Severa
of our residents are excited about this and are
| ooking forwardto it com ng, possibly being residents
in this property.

CHAI RMAN GRI FFI'S:  Excellent. Thank you
very much, M. Jackson. W appreciate you bei ng down
here all norning with us to present the ANC s position
onthis. |Is the any questions fromthe Board nenbers
of M. Jackson? Does the Applicant have any cross
exam nation of M. -- I'msorry, M. Jeffries.

COWM SSI ONER JEFFRI ES: | have a questi on.
So you are representing your --

MR. JACKSON:. Single nmenber district.

COWM SSI ONER  JEFFRI ES: So there was a
quorum there was a vote?

MR JACKSON: This was not taken before
the full body because this is in ny single nenber
district. This is sonmething | have discussed with
ot her Conmmi ssi oners, but when net wth BH
International it was after we had done our genera

body neeting. W don't neet again until next Tuesday
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and this hearing was today, so it was not brought
before the full 4D constituency.

COW SSI ONER JEFFRI ES:  Thank you.

CHAI RMAN GRI FFI'S: M. Col lins, any cross?

MR COLLINS: No, sir.

CHAI RMAN GRI FFI'S: | ndeed.

COW SSI ONER ETHERLY: M. Chair, if |
could very briefly, M. Jackson thank you very nmuch
for your testinony. Just a quick question for you.
Attached to your letter submission if a petition.
just wanted to get alittle further informati on on how
that petition cane to be circulated and signatures
attached to it. Was that a petition that vyou
di stri buted?

MR. JACKSON:. That was not a petition that
| distributed. That was a petition that was
distributed by BH International and their staff.
They actually went door to door speaking wth
residents and requesting their signatures.

COWM SSI ONER ETHERLY: COkay, and despite
the fact that the ANC had not yet -- has not yet had
an opportunity to take action on the proposed
application -- actually, I'lIl just leave it at that,
because | don't want to invite any specul ati on on your

part as to what the ANC m ght be inclined to do, but
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just to reiterate, you are in support as a single
nmenber district representative, you are in support of
t he applicati on.

MR, JACKSON: Correct.

COWM SSI ONER ETHERLY: Ckay, thank you,

CHAI RMAN GRI FFI'S:  Thank you very much
| don't have any ot her government reports appended to
t he application. W can nove ahead t o persons present
for Application Nunber 17377 in support and
opposition. Are there any persons present to provide
testinmony to the Board today? Yes, please, if you
woul dn't m nd coming forward. That's okay.

Very wel |, not noting any persons present
for 17377 Jefferson LLC, support/opposition, we can
nove ahead. | would nmake note that we do have, as |
was i ndi cating several other additional subm ssions of
letters in the record and | will start with Exhibit
Nunber 30 which is a letter in support -- expressing
support of the application from Chairman Li nda Croft
of the District of Colunmbia. W also have Exhibit
Nunmber -- | don't have an exhi bit nunber on the next,
however, from Council Menber at Large Tony Brown of
the District of Colunmbia, also in support of the

application. And finally, the council nenber of Ward
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4 within which this property is |ocated, Council
Menber Adrian Fenty in support of the application
each giving indications of different elenents of it.

| won't read all of these in. ' m
understanding that the Applicant has these in their
possessi on and seen them is that correct?

MR. COLLINS: 1 do not have the Chairman's
letter.

CHAI RMAN GRI FFI S: | ndeed and that was
delivered to us as we canme out this norning, so we'll
make sure that -- it is in the record now W'l
make sure that you have a copy provided.

MR. COLLINS: Thank you.

CHAI RVAN GRI FFI S: "1l take any other
addi tional comments that or anything |I've nmissed in
ternms of the submissions into the record at this
poi nt . Not noting any additional aspects to that,
let's nove ahead then. M. Collins, we'll allow you
rebuttal or closing conments.

MR. COLLINS: Thank you, M. Chairman. |
do have one nobre witness, an expert wtness, M
Lindsley WIllians, as an expert planning witness, in
rebuttal to the O fice of Planning report. | have
his resume and would offer himas an expert w tness.

"1l give you these if you'd like.
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CHAI RMAN GRI FFI'S: Wiy don't we do that?

DI RECT EXAM NATI ON

MR. COLLI NS: M. WIliams, would you
pl ease -- your resune is being submtted to the
record. Wul d you pl ease sumari ze your
gualifications as an expert wi tness on DC zoni ng and
pl anni ng?

MR WLLIAMS: Good afternoon, menbers of
the Board. M/ nane is Lindsley Wllianms. | live at
3307 Highland Place and I'ma consultant in | and use
pl anning and zoning to the law firm of Holland and
Kni ght (phonetic). After graduati ng from
under graduat e school, | attended and graduated with a
Master's Degree in urban and regional planning from
the University of North Carolina at Chapel Hill.

MR. COLLINS: You're going too far back

CHAl RMAN Rl FFI S: Let's go any Board
guestions? | think we're very famliar with M.
W Il lianms nowthat we have it in front of us and we al
t ook Evel yn Wod over the summer so we can get through
this pretty quickly. Are there questions from the
Board in terns of establishing the expert status of
M. WIllianms in this case in terns of |and use? W've
established you as an expert w tness previously.

MR WLLIAMS:  Yes.
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CHAl RMAN GRI FFI S; And | would have no

objection to noving on with that unless there's any
objections to that from the board nenbers or any
guestions at this tinme. Not noting anything, we'll
nove ahead. M. WlIlliams, if you wouldn't mnd
getting right to it, let's get to the actual points
that you' re rebutting with the Ofice of Planning? I
mean, | would understand that that would be, of
course, the tests for the variance and practical
difficulty.

MR WLLIAVS: M. Chairman, | was asked
to review the Ofice of Planning's report and |'ve
prepared sone notes which will assist ne, if | could
just turn to themand |I'I|l speak to the points that
are of interest here.

It will not surprise you junping to the
bottomline that | cone to a different conclusion as
a planning expert as to the nerits of the case that
have been reached by the Ofice of Planning. M/ view
of the matter is that they satisfy each of the three
tests that are involved. |1'mgoing to tick off those
that are under the first standard, which | note that
OP described under the rubric of unigueness when
really the standard is what's quoted is a |ess

stringent standard of extraordinary exceptional. So
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you don't have to establish one of a kind.

The lot is the largest. The building is
the largest on the square. Not hi ng el se conpares
The i nmedi at e areas zoned are for 1,000 feet east/west
which is essentially one block east and one -- a
little bit nore than a block west because they're
short bl ocks, includes about 123 lots of which only
two are larger. There are not many which is the OP
wor d but sone of the pre-1958 apartnents buil ding 2 on
the larger lots noted above. O these one is two
stories, the other is three stories. The latter is
appearing to be sonmewhat higher such that a nezzani ne
| evel m ght not even be feasible.

What I'mtrying to do is to distinguish
the other | arge apartment buildings that are on | arge
lots fromthis one supporting the effort that this is
an extraordinary exceptional situation in its
framework. The plan -- | have a few ot her points but
as to practical difficulty, you' ve heard testinony
fromthe architect and the devel oper that | believe
are sufficient but | would also add to that, that the
buil ding contains a set of four stairs and interior
walls that divide the units, so there's no
comuni cation fromone across the entirety of |evels

1, 2 and 3. The only communication is the basenent
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level and the walls that separate them as
understand it, are ones that have bearing qualities,
so the idea that you can scranble things up to create
two bedroom units by mixing with the popul ation of
things that are there given the existing Kkitchens,
bat hroom chases and the like, | believe represents a
substantial inpedinent tothe sort of sweep it all out
and start over approach that was suggested as being
one feasible way to create two bedroomunits.

| don't believe it's feasible here and
particul arly feasi bl e agai nst the econom cs. You can
get nore information on that fromthe Applicant's own
wi tnesses from earlier if need be, but that's ny
general conclusion that |'ve reached on that.

And | would further add that the tota
anount of floor area that's being added at the
nmezzani ne | evel within the contended area i s under 130
square feet. In other words, you take the four-foot
step-back that is required and you flow it back over
the distance that's involved, sone of it's open area
SO you won't count that. It's basically four feet
times that, you come up with a very small increnent of
space that's being required to be occupied in this
case and that's part of the practical difficulty.

As to the substantial detrinent test, it
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i npacts no other building adjacent or nearby at all,
ot her than slightly influencing the shadow cast sol ely
on the property north, whose owner is recorded on the
petition you have as being in support. The shadows
will not extend to any public street, public alley, or
the sidewal k area. It falls -- because the
proj ection, the additional vertical projectionfor the
nmezzani ne level sinply doesn't get up there except
maybe at one mnute before sunrise or sunset. It's
sinply not a factor.

It does not increase the density above any
threshold, bright or not, where density could be
interpreted as nore than noderate. That term
"noderate" cones out of the conp plan. The area is
designated for noderate density and OP has |ong held
with an analysis that the noderate density zones are
R3, R4, R5A and R5B. And those cap out at an FAR of
1.8. The next zone up, the R5C zone, has an al | owabl e
density of 3.0. This is nore than an R5B zone as it
is right now It cones out to about 2.1 and it goes
up slightly, but it's not getting anywhere close to
the 3.0 of the next highest zone category above the
conp plan's noderate density | evel

The courtyard is adjacent to a side |ot

line where a wall could be built to a height of 40
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feet so that wall that we're concerned is so high
agai nst -- sone peopl e seemto be concerned i s so high
could even be higher closer in the face of the
abutting neighbors than it is wunder the current
situation. |If razed, as seens to be contenplated, if
you should start all over and maybe that isn't what's
entirely contenpl ated here, but if the whol e building
were razed to start over, what you would wind up with
is afrontage of sufficient Iength to accommobdate six
flats facing onto 9'" Street. That would create a
total at nost of 12 housing units and it would result
in a net loss in the District that's trying to add
housing to receive the people that the Mayor is
speaki ng about .

So we have a situation where we have a
good -- a building that is solid and refurbishible and
it's ready to go and we don't think it's appropriate
to do that. That would be a detrinment to the econony
and to the city to have it be forced into doing that.
| believe that the building is going to be providing
housi ng, affordable housing in terns of the way it's
bei ng nmarketed, not necessarily controlled, that's
anot her good -- it's not a bad thing at all.

And as the Applicant's own witness

indicated earlier, the building has had a history of
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use with vagrants and other undesirables. They're
going to be putting the building back in so that it
becones a bright spot inthe cormunity rather than the
conditions that have pre-existed here. To ne that's
all something that's well, and good.

And finally, | would just rem nd you that
al though M. Cochran didn't speak about it to any
great extent, not only are there sections of the conp
pl an that are supporting this for the ones that are in
the OP report, there are also a series of provisions
in the general conmp plan in the 300s, which | can
provide in nore detail, but it would just take a | ot
of time. There are a series of sections in the 300.2
area that are in favor of housing of this sort,
af fordabl e housing, mxed use, keeping existing
housi ng stock and not naking it be torn down. So
these all runin the direction of supporting ny thesis
that we have a benefit that comes from the projects
bei ng approved and a detrinent fromits bei ng deni ed.
So OP recomends denial. M findings run in exactly
the opposite direction, M. Chairmn. That's ny
t esti nony.

CHAI RMAN GRI FFI'S: Excellent. Thank you
very rmuch. Questions from the Board? Let ne just

make a clarification. You were talking about FAR and
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t he zone di strict as opposed to t he conprehensive pl an
and the generalized |and use plan. And you were
conparing it to a higher zone than the R5, but there's
no FAR requiring the R5; is that correct?

MR WLLIAMS: There's no limt here at
all .

CHAI RVAN GRI FFI S: This neets the unit
size, the unit nunber based on the lot size; is that
correct?

MR WLLIAMS: There is a limt for
converted buildings of the nunmber of units. | don't
know that there's even a |limt for a building that
pre-existed as to the nunber of units that can be
established unless it triggers a parking or | oading
requirenent.

CHAIRVAN GRIFFIS:  I'mnot sure | follow
t hat but nonetheless, it's conformng in ternms of the
number of units based on the size of the lot.

MR. WLLIAMS: Yes, it is conformng.

CHAI RMAN GRI FFI'S:  Okay. The ot her takes
us in a whole different direction.

MR WLLIAMS: Well --

CHAI RVAN GRI FFI S: kay, very well, if
there's nothing fromthe Board, then thank you very

much. Appreciate it. |Is there any redirect to the
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expert w tness' conments?
MR.  COLLI NS: No, but | do have sone

clarification with the other witnesses, if | may just

ask.

CHAI RMAN GRI FFI'S:  Certainly.

MR COLLINS: First of all, M. Saunders,
the petition that was presented in -- or statenent of

t he Applicant in which there was a question to the ANC
Chair about that issue, that was a petition that you
were involved with soliciting the signatures of the
nei ghbor s?

MR, SAUNDERS: Yes, | was.

MR. COLLINS: Can you explain howyou did
that and the responses that you received?

MR. SAUNDERS: Ckay. W went around to
the neighbors with the plans and showed them and
di scussed exactly what we were pl anni ng on doing. And
the petition you see in front of youis the result. W
we're basically 100 percent of the people in the
occupi ed buil dings that were honme at the tinmes that we
were out talking to residents were all in support and
their nanes are represented on that petition that you
see in front of you.

MR. COLLI NS: And that petition, those

addresses represent a radius of approximtely half a
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bl ock in each direction or nore?

MR. SAUNDERS: O nore, right.

MR. COLLINS: And specifically, the two
adj acent property owners, the property owners to the
east and to the north, are their nanes on that
petition?

MR. SAUNDERS: Both are on the petition
and support it.

MR. COLLINS: Thank you, thank you. M.
Marcus, | have a coupl e of questions for you just for
clarification. Maybe this was in the record and naybe
| mssed it but are there interior bearing walls on
the first and third floors that would fundanmentally
[imt the ability to reshape the units to create two
bedroomuni ts by conbi ni ng adj acent apartnents as t hey
now exi st ?

MR MARCUS: Yes, there are. There's a
series of demising walls which is one issue and then
al so bearing walls running down the mddle of each
wing of the building which would have to be
mani pulated in order to make |larger spaces to
accommpdat e second bedr oons.

MR CCLLI NS: And then M. WIIlians
touched on an issue, |I'mnot sure that you di scussed

it in your case in chief, but the -- how much
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addi ti onal square footage is actually bei ng gai ned by
pushi ng the wall of the court out to the existing wall
instead of pulling it back four feet?

MR. MARKUS: That I'Il point to it. He
t ouched on this but that's the -- this court here, if
we brought this back, the additional four feet, the
livable square footage the interior floor space is

only right here and that's 128 square feet.

MR.  COLLI NS: Is that a significant
percentage of the overall square footage of the
bui | di ng?

MR, MARCUS: No.

MR. COLLINS: Thank you. 1In closing, M.
Chair and nenbers of the Board, 1'd like to nake a few

points if | may. The issue of uniqueness was raised
and i s whet her uniqueness is atest. WIlIl, uniqueness
is really not the test here. The zoning regul ations
don't use the word "unique" or "unigueness". The
regul ations say that a variance is appropriate where
by reason of exceptional narrowness, shall owness or
shape of a specific piece of property at the tine of
the adoption of the regulations or exceptional
t opographical condition or other extraordinary or
exceptional situation or condition of a specific piece

of property, that's the test.
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Now, what does that nean? Well, there are
several cases and 1'd like to hand in copies to you.
You've seen them I'm sure nany tines before, De

Azcarate v. DC Board of Zoning Adjustnments is one of

the semnal cases that cited tine and again to
denonstrate what that phrase neans and what the Court
of Appeals of the District of Colunmbia said in that
case is that that phrase, "extraordinary or
exceptional situation or condition", |I'mreading from

page 1236 of De Azcarate which is cited at 388 At2nd

1233 and you'll have copies in a second, |'ve
hi ghl i ghted themfor your conveni ence, page 1236, the
Court says, "The statutory phrase ot her extraordi nary
or exceptional situation or condition of a specific
pi ece of property serves as a grant of authority to
t he Board enpowering it to provide variance relief in
appropriate cases to extraordinary or exceptional
condi tion brought about after the original adoption of
t he zoni ng regul ati ons".

So not only before the regul ations but
after the regulations. That case also is inportant
because it quotes earlier cases. It cites the fact

that Palner v. BZA, which is another one of the

i nportant cases, did not cite many other cases to

deternm ne what that phrase neans. And it did not
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of fer any explanation of what that phrase neans,
nmeaning that it really -- it's on a case by case
basi s. You look to this exceptional situation or
condition of a specific piece of property on a case by
case basi s.

It again cites Cderics of St. Viator

(phonetic) which is probably the granddaddy of them
all and that says that extraordi nary and excepti onal
situation or condition of a piece of property may be
grounds upon which a variance nay be granted. The
Board -- this Board is in error when it takes the
position that the variance nmay only be granted when
t he required hardshi p adheres in the |land as opposed
to the property.

The case, M. Chair, that you cited,

Glmartin v. BZA, which is another one that we just
handed in, 1'Il just go quickly on that case. That

case is inmportant because on page 1168, the Court of

Appeals said that, "To support a variance it is
fundanmental that the wunique hardships -- unique
ci rcunst ances, particularly to the Applicant's

property and not to the general condition of the
nei ghbor hood" . That's exactly what we have here.
This is not a condition that is a general condition in

t he nei ghborhood. This is our property.
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It also says that the approval of a
variance is all owed where the uni queness -- they use
a phrase inproperly, "the uniqueness arises from a
confluence of factors". Wll, we have here a
confluence of factors. W have the fact that we have
alarge building. It is alarge building. W're not
trying to hide the fact that it's a large building on
a small piece of property that existed pre-1958. It
was approved as a matter right back then under the
zoni ng schene that was allowed at the tine.

Apartrments were allowed in that zone. W
have a situation where it is unusually configured. It
is a U shaped facing west, where the arge najority of
the open space is in the mddle. You don't build
buildings with |arge spaces in the mddle under the
current regul ations. The current regulations
encour age open spaces on the sides and in the rear and
no front yard setback. There is no front yard set back
in the current regulations.

This has a U shape with a big open area in
t he mi ddl e whi ch pushes the building out to the sides
which leads us to where we are. W have a court
that's our issue here, that is larger than the side
yard would be if it was -- if there was a side yard

required here, which is only 10 feet. This is 11.58
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feet for a court and we have a court where you don't
need a court. It's not required. W could build a
wall to the side lot line.

So those cases are inportant. W have --
excuse nme a second. Ofice of Planning did say that
this is not unlike many simlar structures in the
nei ghborhood. | think M. WIllians hit on that issue.
There is no other building of this size and
configuration on a lot of this size and configuration
in the area. The exceptional situation or condition
we' ve tal ked about it many tinmes, so | won't repeat
it, it's already in the record, but the practical
difficulty, the options that we have to conform
ei t her expand the site, reduce the buil ding footprint,
that allows us to get the |lot occupancy to where it
is. W still have a court issue. The court issue,
we'd have to either fill in the court or set it back.

W' ve tal ked about that. The architect
has tal ked about the practical difficulties of both of
t hose situations. There is no expansion of this
building that's being undertaken beyond the zoning
regul ati ons by any neasurabl e standard in the R4 zone
except for the court width. W're not increasing the
hei ght beyond 40 feet. W' re not increasing the |ot

occupancy beyond what it is and has been for the | ast
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60 years. There is no FAR [imtation. There's no
square footage limtation. There's no side yard
requi renent here. There's no rear -- there's a rear
yard requi renent here, we neet it.

The only issue here is the court. The
statenment has been made that we haven't made the case
so we cannot do this in the way that conforns. That's
not really the standard. The practical difficulty
we're stating here is not the wunit size. The
practical difficulty is what was stated about how can
we nake t hese expansions. The test is not putting the
nmezzani ne on nmust be burdensonme. The test is whether
expanding the lot or decreasing the footprint or
filling in the court or setting back the nezzanine is
a practical difficulty. That's our test and we think
that we've nmet that test.

Just to clarify, the square footage that

iscitedin our subm ssion, that's 2659 square feet of

addi ti onal space on the nezzani ne. It does not
i nclude the roof decks. It's a gross floor area
nunber . The roof decks don't generate gross floor

area. The nezzani ne open space on the nezzani ne | evel
does not generate gross floor area. So it's not the
nmezzani ne open space and the roof deck and the

nmezzani ne floor levels that is the 2659. [It's only
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the space you can stand on in the nmezzanine that's
2659.

It's not atest that -- we're not required
to show that we can't live without this mezzanine
That's a use variance standard, M. Chair, as you
pointed out and that's not the test that we're here
for. Soinclosing, | believe that we've answered al |
your questions. | believe that we've denonstrated
that we neet the test for a variance in this case, for
this particular building, on this particular site, in
this particular residential neighborhood and we
respectfully request your affirnmance at the earliest
possi bl e date. Thank you very nuch.

CHAI RMAN GRI FFI'S:  Excellent. Thank you
very much, M. Collins. W do appreciate that. I
think the record is full here. | don't have any
indication that we need additional information
submi tted. However, with the tinme that we have, |
think we're going to set this for decision naking and
also in order to further our own study of the
information that's in the record, which would nean
woul d set this for decision at our next public neeting
which will be the first Tuesday in Decenber. M. My
wi | | announce that date. Yes.

SECRETARY MOY: Decenber 6'".
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CHAl RMAN @RI FFI S: The 6'" of Decenber

will be the first Tuesday. Lastly then before we
| eave, | want to address two things. First of all, |
didn't nention Exhibit Number 29, which is put into
the record which is fromAvanti Real Estate Services,
also a letter of support in which they outline of the
anal ysis for variance, area variances is set forth and
that is supportive of the application.

And there's one other aspect to this that
| want to address very briefly because the Ofice of
Pl anni ng brought up and M. Collins brought it up in
his closing remarks in terns of the roof deck. The
Board has found in previous applications and actual ly
has a draft letter going to the Zoni ng Adm nistrator
for clarification of what goes into and enconpasses
addi tions to non-conform ng structures that would, in
fact, invoke relief and the Board has found in one
subj ect, one application, and | won't get into a | ot
of detail, that if this deck was to be put on a
building that was essentially non-conform ng but
didn't rise to the level of changing any of the
aspects or inpacting any of the area, any of the areas
dealt with in the zoning regul ation, there is nothing
that brings it to conme to the Board, neaning if it

doesn't touch of f anything that's regul ated by zoni ng,
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howis it that we woul d have the jurisdiction to grant
relief toit? So it sets | think a very clear outline
of what is to be looked at as additions to non-
conform ng structures.

And because there is -- the nonmenclature
of the regulation speaks to nodernizations,
alterations, et cetera, none of which are defined, and
we have found that the limted aspect of just putting
an area that is already in existence that is a
structure that is calculated toward | ot occupancy and
then animating that on top of it, is clearly not
rising tothe level of an enl argenent or addition, but
rather is nore of ordinary repair or alterations,
noderni zati ons to structures.

So that doesn't necessarily have great
substantive evaluation for this application but it's
a clarification that | thought 1'd take the
opportunity to make. That being said, lastly, it came
up and it was sonething that | hadn't really taken a
ot of note of, M. WIIlians brought it up, in his
testi mony, anot her aspect of -- although we do use now
t he whol e definition, the word uni queness in terns of
| ooking at how this is differentiated from other
places but so I will again say that an interesting

interior configuration of this which is -- lends
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itself to -- it has been testified but it seenms to
lend itself to an exceptional circunmstance which goes
to the other discussions that obviously have been
brought up today. Gkay. That's enough fromne. Yes.

MR COLLINS: One nore clarification.

CHAI RVAN GRI FFI'S: Sure.

MR. COLLINS: If I nmay, you nmentioned the
letter fromAvanti Real Estate Services. |Is that --
is that signed by Sheila Cross Reid?

CHAI RMAN GRI FFI'S: That was, yes.

MR. CCLLI NS: kay, I'd just like the

Board to take note that Ms. Reid is a fornmer nenber of

t hi s Board.

CHAI RMAN GRI FFI' S:  Probabl y not sonet hi ng
| ost on us.

MR. COLLINS: Thank you, for the record.

CHAI RMVAN Rl FFI S: Good. Yes, M.
Cochr an.

MR. COCHRAN. Since you're bringing up
guestions that this case suggest need additional
clarification, the Ofice of Planning would suggest
that this case also raises a significant question
about what constitutes a nmezzanine and what
constitutes an additional story, and if you're asking

for clarification fromthe Zoning Adm nistrator, you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

112

m ght want to ask about that al so.

CHAI RMAN GRI FFI'S:  Ckay, |'msorry, let ne
be <clear because we weren't asking for any
clarification. What | had said, in a previous case
t he Board actual |y found that there was an application
that canme to us that the overwhel mi ng consensus and
maj ority of the Board was that there was no reason for
themto be in front of us. And so we have a letter
that's been drafted and now t hat we have a new Zoni ng
Adm nistrator, it will be addressed to himand will go
to clarify what we found that was allowable
alterations that did not step over the threshold of
requiring a variance under 2001.3. That was ny only
poi nt of saying, | think we've clarified, because you
brought up the fact that the roof deck should count
towards additions to this building that my have
i nvoked 2001.3, and | think that if this was just a
roof deck without any sort of enclosure or any other
alteration of this building, if it was just a deck put
up, didn't touch the height, didn't touch |ot
occupants, didn't touch any of these areas, that the
Board would, in its previous ruling, would |ook at
that as not needing relief under 2001.3. That's not
t he whol e case here. However, | just wanted to put

that into context of the decking.
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So | don't think the record is open for
any other additional information unless other Board
nmenbers feel there's a need for -- M. Jeffries.

COW SSI ONER  JEFFRI ES: Yeah, just a
guestion and | want to nake certain that | was clear
on something that M. Cochran said. You stated, |
think, that the practical difficulty had been caused
by really the addition and not based on the actua
envel ope. Did you say -- and |'mnot quoting you but
did you say sonething to that effect?

MR. COCHRAN. The O fice of Planning had
been unable to find a practical difficulty that was
based on the building or the lot as it now exists
unl ess the Applicant chose to expand -- to put an
addition or an enlargenent on the building. It was
the very act of choosing to do that, that the
Applicant then -- that then nade their -- accordingto
the Applicant, a practical difficulty. This is what
we're saying was circular |ogic because the point of
2001.3 is to nmke these kinds of additions or
enl argenent s excepti ons.

COW SSI ONER JEFFRIES: And M. Collins,
can you just respond to that?

MR. COLLINS: If | can. The exceptional

situation or condition that we have, there's nothing
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that -- that precludes a building of whatever size
frombei ng consi dered to have an exceptional situation
or condition or property of any size. A large
property can be faced with an exceptional situation or
condition and so can a small property. A non-
conform ng use can have an exceptional situation or
condition and justify a variance for an addition to a
non-conform ng use which we are not but in this case
as in the Mpnaco case, there was an exceptional
situation found in that. So it all relates to the
speci fic individual cases and the individual piece of
property, the exceptional situation or condition of a
specific piece of property. That's what it says in
the regul ations and that's what we have here.

And we have -- not to reiterate but just
to summari ze, we have a large building on arelatively
smal|l piece of property based upon the current
regul ati ons under which it was not constructed with a
| arge open space in the mddle and the walls pushed
towards the edges of the property where normally in
the current regulations, the buildings would be
desi gned so that the buildings would be nore central
into the property with open space on the sides and the
rear except in the R4 zone where no side yard is

required. And we have a situation, we have a court
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that's wider than a required side yard in this zone
for a building of this height. And that's what we're
trying -- and | believe we've denonstrated through t he
sufficient evidence and testinony that we neet that
test.

MR COCHRAN: M. Jeffries, | think where
the m sunderstanding arises is that the Ofice of
Planning is not getting past a certain point that M.
Collins goes to. |If you junp over the point that M.
Collins is going to, then yes, it is difficult to add
onto the top of the building without -- there is a
practical difficulty to adding onto the top of the
buil ding without further increasing a non-conformty
with respect to the court.

What we're suggesting is, and | really
woul d i ke to stress this, the Applicant's relying on
t he exi stence of a present non-conformity to establish
an exceptional circunstance that is then used to
justify a request to expand the existing non-
conformties, that's --

COW SSI ONER JEFFRIES:  But | thought he
listed several things as it relates to the court.

MR. COCHRAN. Okay, that all relates to
whet her or not you -- whether there's a practical

difficulty to put in the enlargenment on and not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

116

i ncreasing the side yard -- excuse ne, the open court
non-conformty. |'mnot |ooking at whether the -- OP
is not looking at that first and forenost. OP is

| ooking at whether it passes the threshold of even
considering or even beginning to neet the test of
whet her an enlargenment or addition is permtted,
peri od. It has to neet that test first before you
start | ooking at the specifics and OP believes that it
has not nmet that first test.

MR. COLLINS: | think that it's inportant
that the Board reconsider the -- as |I've called it
before the Sem nol e case, the granddaddy of themall,

Clerics of St Viatore. That's a case where the

exi stence of a particular building gave rise to the
exceptional situation or condition. It was not a non-
conform ng building. It was a semnary for -- with 80
roons.

CHAI RMAN GRIFFI'S: Right, and | think the
Board has held in previous application, nunerous
application the court upholds this decision and the
exi stence of a structure on a lot can be the
uni queness and it doesn't need to be historic
| andmar k, doesn't need to be contributing. Ther e
needs to be no designation outside of that it is

t here. That may nake it unique if it can be
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establ i shed why that is. And agai n, that is the next
step that goes to what practical difficulty it then
create in conplying with the regulation. | think we
have enough here. | nean, this is what we're going to
have to -- | don't find nore information being
provided at this point. | think we all have what we
need to in order to continue the deliberation in our
heads, but Ms. MIler has one last final question

VI CE- CHAl RPERSON M LLER:  This is al ong
M. Cochran's lines, but is there sonmething you could
have done to renovate the building wthout doing an
addition to it that would have resulted in livable
units or two units or whatever? | nmean, | think what
M. Cochran is saying is you don't get to go to the
enl argenent unl ess you have a practical difficulty.

MR COLLI NS: VWll, that's not the
st andar d.

VI CE- CHAI RPERSON M LLER:  I'msorry, |I'm
not saying that it is.

MR COLLI NS: That's not the standard
Certainly, with enough noney you coul d do anyt hi ng for
any piece of property and nothing would ever need a
vari ance.

CHAI RVAN GRI FFI S: It reminds nme, the

guestion you're asking himis actually a question t hat
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could have -- | don't know why it popped into ny head
but there was a application we had on K Street and it
was two structures on a lot, | think it was or maybe
it as a single lot and they were storage units and
they were 10 stories high on K Street and they want ed
to take themdown and they created variances to create
a conmerci al office building. And we could have asked
all day long why can't you just put storage back in
t hem and not be here? |'mnot sure why the threshold
guestion we keep asking themis why can't you use the
building as it is?

VI CE- CHAl RPERSON M LLER: Wl |, | gather

the building is not in good shape as it is but --

MR COLLI NS: Is it the use variance
st andar d?

VI CE- CHAI RPERSON M LLER: No, |'m not
tal ki ng about standards of use, |I'm just saying you

went through a |lot of denonstrations about how the
wal | s were in certain places and so |I' mjust wonderi ng
that no matter what you did, either it would be too
costly or -- thisis goingto practical difficulty, it
woul d be too costly or you' d need a variance anyway
because you would be changing the court. You' d be
changing a --

MR. COLLINS: Certainly, if we were not
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putting the mezzani nes on the buil di ng, we woul dn't be
her e. If we were renovating the building under
ordinary repairs, alterations and noderni zati on may be
made t o a non-conform ng structure, just to paraphrase
the regulation. So if we were not going outside of
t he exi sting envel ope, we wouldn't need to be here.

COW SSI ONER JEFFRI ES: Wll, the real
driver here is the need for -- | nmean, two bedroom
units.

MR. COLLI NS: Exactly, we couldn't have
the two bedroomunits that we're providing.

VI CE- CHAl RPERSON M LLER:  So whet her you
agree with, you know, what the test is for practical
difficulty, that's kind of what | was -- where | was
going. |If you didn't go outside that envel ope, then
you could not provide the two unit --

MR. COLLI NS: Sure, but any applicant
before this Board who wants to expand a kitchen or put
a deck on, they don't need a deck. They can have --
t hey have a kitchen already, they don't need that. So
really, you know, that's really not the test for an
area vari ance.

CHAIRMAN GRIFFI'S: | would agree. kay,
anyt hing el se? Any other clarifications? Very well,

thank you all for a very substantive presentation of
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this case and analysis and we have set this for
decision naking the first public neeting. Let's
continue with the I ast case then, in the norning and
we'll let you all go for lunch but the rest of you
must stay. Thank you all very nuch.

Wiy don't we call the next case while
t hese fol ks nove and then we' Il allowthemto get set
up very quickly.

MS. BAILEY: Application Nunmber 17381, of
AMM Devel opnent, Inc. pursuant to 11 DCVR 3404.1 for
speci al exception to permt new residential
devel opnent, that's four dwelling units under Section
353 and for multiple buildings to be considered a
single building under Section 410. The property is
| ocated in the RSA D strict and it's in the 1400 bl ock
of Rock Creed Ford Road, Northwest. 1t's between Fort
Stevens Drive and 14'" Street. The property is also
known as Square 2726 and it's Lot 810.

M. Chairman, if |I'm not m staken, the
Applicant is requesting that the file nane, the
property owner be updated to indicate that it's now --
AMM Devel opnent is no longer, it's now 1455 Fort
Steven LLC, | think is the new nanme. |Is that right,
M . Donohue?

MR. DONOHUE: Not quite, Ms. Bailey. The

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

121

modi fication was made June 21° to reflect AGG
| nt er nat i onal

CHAI RMAN GRIFFI'S: Okay, so we have the
proper docunentation of the owner or proceeding on
this; is that correct?

MR. DONOHUE: Yes, sir.

MS. BAI LEY: The new nane is AGG
| nt er nati onal ?

MR. DONOHUE: That's correct, Ms. Bail ey.
And t hat change was made back in June and that ought
to be what we're going forward with today.

CHAI RMAN GRI FFI' S:  Ckay, anything el se you
need, Ms. Bailey?

MS. BAILEY: No, M. Chairman, that's --

CHAI RVAN GRIFFI'S: Do we all know who we
are? Let's proceed then.

MR. DONOHUE: M. Chairman, |I'mgoing to
i ntroduce the nmenbers of nmy group and |I'm going to
suggest that we have a briefer case than was
previously heard. W' re not going to be tal ki ng about
vari ances. W' re not going to be tal ki ng about either
extraordi nary or unique conditions. W have a couple
of special exceptions. | can perhaps wal k you t hrough
this pretty quickly but let ne first introduce the

fol ks that have joi ned ne.
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M. Juan Gruner is to ny i Mmedi ate right.
He is the architect, project architect and also the
princi pal of the developer. To his right, M. Lelia
| mas, al so project architect. To ny left Jill Cooper
who is a planner with Holland and Knight. W have
subnmitted witness cards for M. Guner and Ms. Cooper
but if the Board prefers, given the length of your
nor ni ng agenda, | can perhaps, wal k you through the
critical points of the case and make those folks
avai |l abl e for questions.

CHAI RVAN GRI FFI S: Yes, let's do that.
|"msorry, I'mjust trying to change gears nysel f and
| ooki ng at this.

MR, DONOHUE: Yes.

CHAI RVAN CRI FFI S: And | think that's
absol utely appropriate to expedite this. Let ne just
see a show of hands of people that are here to testify
as persons, persons to give testinony? Anyone going
to present. Ch, good, the ANC nenber is here and we
al so have one person to give testinony; is that
correct? Excel | ent. Excellent, so we have a
representative from the associations and the
jurisdiction and also the ANC which we'll get to.
Let's nove ahead then.

MR. DONOHUE: M. Chairman, we have a
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rather small and vacant parcel and it's |ocated on

Rock Creek Ford Road just east of 16'" Street. It's
approximately 7100 square feet. It is currently
vacant. It is in the R5A zone and subject to review
under Section 353. In addition, we're asking for

relief under Section 410 so that the four proposed
units be treated as one for zoni ng purposes. Thereis
no ot her relief requested or warranted by the project.

W have four townhouse dwelling units
M. Guner is prepared to walk you through that as
needed. | have up on the board an el evation that was
shared with the ANC and neant to show what we're
|l ooking at. W did indicate to the ANC the type of
material that we're looking at, the nature of the
proj ect . It is, in fact, a brick material to go
t hroughout. W tal ked about the -- and tal k about in
our pleadings the application, that we neet the
par ki ng requirenents. There are four pad sites
| ocated on site.

CHAI RMAN GRI FFI'S:  And you two mi ght want
to cone forward and sit up here as we're | ooking at
graphi cs that you probably have seen before but just
to make sure that you're seeing it. And this is --

MR. DONCHUE: Now on the board that you

see is a color version of the site plan that was
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subnmitted showi ng the four units and their orientation
from Rock Creek Ford Road. The two curb cuts and the
two parking pads are | ocated on both the east and the
west end of the four units. The road to the north is
Fort Stevens Drive and the property is oriented as
shown there. [It's a rather unusual shape but, again,
we're not going to get into extraordinary or unusua
condi ti ons.

It is, in fact, in the R5A zone as |
nmenti oned and approxi mately 7100 square feet. There
were questions, there was discussion about the ANC
about the nature of relief under Section 410 and what
infact, was driving that. And what we have expl ai ned
and what we've explained with Ofice of Planning and
prepared to tal k about today is we want to be able to
treat these as one as pernmtted under 410 for zoning
pur poses, so as to take advantage of the -- frankly,
the provisions that allow for calculations of side
yard and those ki nds of things.

Beyond that, with respect to height and
FAR and t he parki ng and everything el se, we fully neet
the requirenents and that's set forth in the
pl eadi ngs.

CHAIRVMAN GRIFFIS: And the site plan is

reflecting the new placenent of the second floor so
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that it's not projecting over public space which is
one of the --

MR DONCHUE: That's correct. W made
that change. W had a comment from DHCD and OP with
respect to the projection. W've nade that change and
this plan shows that. Perhaps it nakes sense for ne
to go to the discussion with ANC since we know the
fol ks fromthe ANC are here and we ought to tal k about
some of the questions that were raised. W were asked
to explain what the nature of the project was. W net
with ANC in early September, Septenmber 6'" and as |
nmentioned, | showed the site plan, discussed the
nature of the relief, tal ked about the hearing date.

There was a fair amount of discussion
about what were these units going to be. I n ot her
words, what was driving it. Was this a market type?
What was the issue here and as we expl ai ned these are
proposed to be market units. There are, in fact, a
total of four. M. Guner and M. Guner's famly
intend to occupy two, so that there are, in fact, two
units that are ultimately going to be offered for sale
at market upon delivery, which we would hope to be
some tine in the spring.

To ny way of thinking, the ANC wasn't

happy about that. W had a |ot of discussion about

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

126

what costs would be and what market was going to be
and we had to say that we didn't know what the prices
of these were going to be but we did want to make
peopl e understand that there were, in fact, only two
units that were going to be offered for sale. Ve
didn't think that that had nuch of an effect on market
to be honest with you.

Wth respect to things like site plan
review, with respect to i nmpact on schools, et cetera,
| think the Ofice of Planning report is exhaustive.
They cover all those things. A project of this size
doesn't generate a |l ot of students as you can i nagi ne.
It doesn't generate a | ot of parking. W do neet the
parking requirenment. W have subnmitted the planning
report which Ms. Cooper has prepared along with M.
Shear (phonetic) and | can either ask Ms. Cooper to
wal k you t hrough the planning i ssues attendant to the
| ot or submit that sinply for the record and ask her
to adopt it. The lot is sonmewhat chall enging. There
i s sone topographical issues, there's sone size issues
and that kind of a thing and those may be interesting
to you or not, as you deci de.

CHAI RVAN GRI FFI S: That's your Tab D
correct, is what you're referring to?

MR. DONOHUE: That's correct.
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CHAI RVAN GRI FFI S: Ckay, | think it's

sufficient. | know the Board's read it and revi ewed
it. Unless there are direct questions fromthe Board
for clarification, |I think we can just take it in.

MR. DONOHUE: Very good. Unless there are
guestions for the project architects who obviously are
here and available, M. Chair, we don't have a lot to
add. | think we've pled it carefully. | think the
pi ctures speak for thenselves. W do have additi onal
over head photos and those kinds of things but again,
gi ven your length of tine with the previous case and
per haps your desire to nove on, we can maybe stay on
our record.

CHAI RMAN GRIFFI'S: W're here all day. W
not noving anywhere. However, | think that nore
importantly the anmount of submission that is here is
very clear in terns of the 353 and also 410 in terns
of the requirenents that have to be nmet and the Board
is very well aware of what 410 requires and has been
laid out with the Applicant and also, | think the
Ofice of Planning will give us a great amount of
information in-depthinto the analysis as we reviewit
and as they present it, but I'lIl open it up for any
Board questions or clarifications that are required at

this time. Anything?
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Yes, M. Mann.

COVMM SSI ONER MANN:  Per haps you nenti oned
it earlier but isthere still going to be a portion of
the building that's cantil evered over public space?

MR. DONOHUE: No, sir, we renoved that.

CHAl RVAN  GRI FFI S: You know, it's
interesting when you look at 353 and clearly the
intent of that is for very | arge devel opnents and t hey
were tal king about one in the R5 zone obviously for
multi-famly. | don't think it was witten to | ook at
sonmething of this density in terns of the -- so it's
al nost interesting and actually going to 410, too, it
seens overwhel m ng t he anmount that has to be addressed
and perhaps, that's why we can easily nobve on. I
think the Applicant's representative has adequately
stated that the O fice of Planning addresses and t hey
al so have. Internms of referring this to the Board of
Education, it's pretty clear that the Board of
Educati on woul d have to | ook at the capacity of their
schools in order to see whether they could neet the
requi renents of the students that were noving in and
we're | ooking at, right, you know, we're obvi ously not
addi ng on a huge anmount of potential for new students.

So there it is. If there are no other

guestions fromthe Board | think we can nove ahead to
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get other substantive information into this record.
Very well, if there's nothing further from the
Applicant --

MR DONOHUE: |'d just like to reserve a
little tinme following the --

CHAI RVAN @RI FFI S: Absol utely, you'l
have tinme for cross. Let's nove to the Ofice of
Pl anning for the presentation of their report.

M5. THOVAS: Cood afternoon, M. Chairman,
menbers of the Board. I'm Karen Thomas with the
O fice of Planning. The Ofice of Planning would
stand on our report and we are satisfied that the
application neets the special exception requirenents
of Sections 353 and 410 for a new residential
devel opnent in R5A Zone and we understand that the
Applicant has submitted a revised plan show ng the
second floor wthin the lot's boundaries and
t herefore, we stand on our recomrendati on of approval
as stated in our report.

CHAI RVAN  CRI FFI S: Excel | ent. Ve
absolutely appreciate that. The report did conme in
and it was to reconmend t he approval of this four unit
residential devel opment with the condition that that
provision, the second floor be pushed back to be

totally on site and not projecting over public space.
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| do have to highlight sone of the aspects
that the O fice of Planning has put together as the
Applicant has already indicated, but they actually
went to the analysis of the schools in the area and
their capacity. W did look at 353.3 in terns of
Departnment of Public works DHCD and do a ful
anal ysis. They go through their own anal ysis of what
shoul d be required under 353.4 and how it is net for
the site plan review of the traffic, the recreation,
t he grading. There is a substantial anmount of
information in here, including the |andscaping of
which they have indicated that the tree protection
nmeasures during the construction would be taken into
account .
Under 410, 410 really goes to as the
devel opnent, what is happening in R5. It speaks to a
| ar ge site, Nuer ous t ypes of units and
configurations, alnost trying to deal with garden type
apartnents. And so there's a substantial anmount of
orientation of which this neets all of the
requi renents under 410 as it's been laid out fromthe
O fice of Planning, nmeaning the front door is facing
the streets, the heights of buildings and gosh, if |
remenber correctly, even exterior stairs and the |ike.

Very well, if there's not further question
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or information, is there any questions fromthe Board
on that, on the Ofice of Planning's report? Very
well, let's nove ahead then. Qur ANC representative
is here. Wiy don't we bring themto the table? |I'm
going to allow you to cross examne any of the
wi t nesses that are here for the Applicant or question
O fice of Planning or just provide your statenent, but
pl ease cone forward and we are ready for you.

M5. SNOW | SRAEL: Good afternoon. M nane
i s Conmmi ssioners Haviva Snow | srael with small single
district 4A-05. As stated before, we've net with the
respective contractors on two occasions and we asked
specific questions and at the time they were unable to
provide wus wth information pertaining to the
construction of the site which was very vague to us
which [ eft the ANC comm ssioners with oppositions to
their reasoning for their construction of the site.

We voted -- we considered it a notion to
consider failure and we were in opposition to the
construction of the site. W asked one question, had
the community been aware of this construction. They
said, yes, however, through our own observation and
petitioning we found out that the community residents
were not aware. | live at the Ritten House, which is

adjacent to this location and which is a 200-unit
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bui | di ng and we were never advi sed and al so as an ANC
commi ssioner, as well as going throughout the
comunity there.

W also petitioned with other residents
which is nostly apartnent buildings throughout the
comunity. They were nota aware, so that was a
concern for us. And we want for you to ask that they
do get the approval fromthe community. W the ANC
comi ssioners, we voted against it, and so that is a
concern. If you're going to build sonmething in a
comunity, surely you should get the community's
concern or favor in opposition.

W asked a nunber of questions and | woul d
like just to read them to you. |"m sure you've
already heard, many of the questions from the
community and the conmm ssioners about the projects
were net with responses such as, "W have not figured
that out yet", or, "W don't know that right now. W
cannot give you an answer on that". The questions
i ncl uded the foll ow ng.

Wiy is the devel opnment requesting that a
four wunit house be considered a single building?
Number two, wll the townhouse be in or out of
character with existing single famly homes in the

nei ghbor hood? Question three, what material s woul d be
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used to construct the exterior of the townhouses?

Vell, | just found out fromthe contractor it woul d be
bri ck.

Nunber four, wll there be adequate
par ki ng? Well, actually there was no parki ng because

it's street parking. You know, it would be street
parking on the street. Nunber five, will there be
green space and area for children to play, which is
very inmportant? Number six, how will an interest
buyer access the townhouses? WII there be renta
sal es, condom niuns? What about cost? These are sone
of the questions that we thought were relevant that
was not addressed.

So we had three conm ssioners oppose
consi derations, one abstention and three were for it.
So it was unaninously, we're in opposition, so we
voted against it. Surely, we are in favor of
constructions comng into our comunity but also we
feel that going into -- if you' re going to advertise
somet hing surely you want everyone to know about it.
That's our maj or concern.

M5. HARTSFI ELD: I'm Dottie Hartsfield
with the Brightwood Comrunity Association and the
t enant associ ation of the Rockford, across the street

from the vacant lot. W have very serious issues,
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very serious i ssues. W do not have adequat e parki ng.
On ny block there are two building, the Rockview and
t he Rockf ord. In my building is 66 units. The
bui | di ng next door has about 70. W have nultiple
famlies in sone units because sone of the units are
two bedroom There is no parking on Rock Creek Ford

Road unless you have a paid lot, space on your

property.

There is a very serious problem because
our street is located on a hill, very steep. \%%
building is older than | am Any construction we

al ready have structural damage in ny buil di ng because
the land does slide and it's sliding constantly
because in nmy building in various other units, you can
see the cracks, okay.

Now when you bring in heavy equipnent,
that's going to do sonething to a building that is
very, very old, very old. Then again, we tal k about
green space. | don't know how much green space they
can have with this type of unit, considering that Rock
Creek Ford is on a down -- what is that an incline.
W have problens with the city conming to renove the
snow because nmany of us cannot get to our cars or we
need some help to get to our cars or we just don't go

out, and we've lived with that, | have, for 30 plus
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years because it is a desirable neighborhood. It's
one of the best, kept secrets in DC

We don't have a lot of traffic but we do
want the |ot renovated or sonmething built there
because now we have problens with outside activity,
but we cannot allow to have a large structure there
because again, we have nultiple famlies in these
units and the crowding, | notice sonething about the
trash pickup. Howwi |l they pick the trash up because
peopl e park on both sides of the street. W only
have one fire hydrant, one. And if soneone parks
t here because they can't find a space |late at night
the fire departnment has a problemfinding it.

W do have the Jewi sh Day School at the
bottom of the hill there. They have their children
and their parents there. Ritten House is on the other
si de. It faces 16'" Street. It has nothing to do
with Rock Creek Ford Road. On the -- what is that,
the 14'" Street we have another |arge building, 1640
and it has about 50 units init. On the other side of
Fort Stevens you have two, maybe three single famly
hones. Then you have the Ritten House and on the
opposi te side of that you have anot her | arge apart nment
bui | di ng.

W wel cone devel opnent. W' re not opposed
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toit. But no one cane to us. W have our conmunity
neeti ngs every nonth. W've having one tonight. And
that's why |"mhere to take this information back. It
is unfair to come into a conmunity that has | ong been
in existence, that has been an enclave for many
federal workers, DC workers, who have now retired and
who still live there. W desire not to go out and
purchase a honme. W desire not to nove to PG County
or any other county because we are between -- we have
t he best transportation systemin the world and it's
public transportation. W have three bus routes and
we can get to any netro station within less than 10
mnutes. So it is a desirable neighborhood, but we
don't want it di sturbed by addi ng nore stress, because
our streets, they do not cone through.

W have to fight. W fought to get the
sidewal k across the street because it was a vacant
lot. The city didn't see the need to put a sidewal k
there. W fought to get lighting around the corner
because peopl e were | eavi ng their abandon cars on Fort
Stevens Drive. W patrol our comrunity religiously.
But for themto say that they gave adequate notice is
a msnoner. They said nothing to no one other than
t he Comm ssioners. W are involved in everything that

goes on in Ward 4 as far as the Safeway wanting to
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sell beer and wine, as far as the CVSlocating, as far
as any new business in our comunity.

We woul d have sat down and talked with
them No one cane to us. And tonight we will present
this to our council person because we're upset about
this. W're not the kind of conmunity that you can
just come in and wal k on. W' re professionals as well
and we have our rights and we need t o know who' s goi ng
to be living there. To say that sonmeone is going to
be living there and two or three years later, after
the law has passed, you nobve out, then you have
multiple people living in there. W're not going to
tolerate that.

W fight with our property nmanagers daily
about multiple famlies living in two bedroons. W
have that problem W want to keep our community safe
and affordable. No one has said anything about
affordability. The Ritten House does not dictate

what's affordable in our community. That is the only

high-rise. It is the only beyond nmeans of living in
t hat nei ghborhood. It is the only one. You have to
go all the way up -- then we have Shepherd Park.

They're coming inon it because it effects all of us.
W have the Walter Reed closing. It effects all of

us. So to put in new devel opnent that has not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

138

presented itself to the community we enraged.

MS. SNOW | SRAEL: In addition to that,
|'ve contacted Adrian --

CHAI RMAN GRI FFI'S:  Can you just nove the
mke alittle.

M5. SNOWI SRAEL: |In addition to that, |
contacted Adrian Finty's (phonetic) office whichis ny
council  nmenber. |  checked with all of the
nei ghbor hood associations in that area to talk with
t he chai rpersons and t hey had no know edge. They were
appalled at the fact that we had nmet as ANC
commi ssi oners but yet they knew not hi ng about it. You
know, some of the conmunity people knew about it but
some did not. So that was a nmjor concern for us as
wel | .

CHAI RVAN GRI FFI'S:  Indeed. And | want t
t hank you both for com ng down t oday and spendi ng ti ne
and waiting to be able to provide this testinony. And
bel i eve ne, one of the nost inportant things that this
Board has established and relies on is our
requi renents for announcenent. I think it's an
i ncredi bl e el enent of inportance in any public hearing
and preceding this of how an applicant proposes or
brings their proposal to the conmunity.

But | need to be absolutely clear with
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you. How ruch control and jurisdiction we actually
have. Wth that and also with a lot of the elenments
that you' re bringing up are al so of great concern. W
all live in the city. W all live in neighborhoods
that we think are the best kept secrets in the city
and we deal with the sane type of thing. However, |
can't let you | eave here feeling | i ke we have contr ol
over all those elenments that you've brought up

So let me first address the application --
of course the applicant is required to post the
property and we have an affidavit in the record that
shows that it was ©properly posted from our

requi renents, neaning that an orange pl ague was there

and |'lIl take comments on all that.
The other isinthe -- inaradius letters
go out to all the property owners notifying. I n

addition, a letter to the council menber, in addition
tothe ANCletters go out. W can check the record to
make sure that that was appropriately done. Qur --
the Ofice of Zoning staff is very diligent in making
sure every application neets that.

| would have a large note in front of ne
if it hadn't nmet that, but |I'mhappy to go through and
make that -- but | want to go into nore of the

substance of it because again, it's going to how rmuch
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jurisdiction, how rmuch control we actually have in
| ooki ng at some of these el enents because devel opnent
anywhere is a change and it inpacts everyone that's
there and in the future who's going to be there.

Let nme list a couple of things that we
have no control over; who is going to live there.

M5. HARTSFI ELD:  Well, we know t hat.

CHAI RMAN  GRI FFI S: There are other
agencies that nmay regulate that. Certainly, building
code will establish size and egress and all that but
somet hi ng ot her than that, there's not nuch we can get
into. Geen space is also not arequirenent inthe R5
out si de of t he open space that's required, neaning the
rear yard requi renent, the | ot occupancy requirenents.
There's nothing that the applicant is bringing to us
that is saying that they are not conplying with that.

So in terns of the open space, everything
that | have in front of ne says that they are
conplying with that. Parking, | think is an i nportant
aspect because | need -- well, | wll ask the
appl i cant whet her they -- how nuch parking is actually
requi red and how rmuch they provide, because what |'m
seeing is four parking space on the site plan that's
put in but we can easily get the answer to that, in

fact, right now \What is the parking requirenment for
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t his devel opnent ?

MR.  DONOHUE: Four required and four
provi ded, M. Chairman.

CHAI RVAN GRI FFI S: kay, and now if we
ook -- I"Il bring your attention to this because this
what |'mseeing. Cdarification can be brought to ny
attention but the two gray portions no the left and
the right side of that, it seens to nme that those are
-- and | have one right in front of ne that | can see,
t hose are the conpliant parki ng spaces four, there are
two curb cuts.

MS. HARTSFI ELD: So the two curb cuts --
what |'m seeing here, where is the fire hydrant?

CHAI RVAN GRI FFI S: That | don't know
Where is the fire hydrant?

MR. DONOHUE: Where is the fire hydrant?

CHAI RMAN GRI FFI'S:  Are you noving the fire

hydr ant ? They're not proposing to nove the fire

hydr ant . They're not proposing to nove the fire
hydr ant . W just need to have you speak into the
m ke.

IVB. HARTSFI ELD: Wiere would the
properties be in terns of the fire hydrant? "' m

concerned because we have had people to get sick and

the fire departnment to cone. W' re tal king about
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maybe 300 fam i es.

CHAI RMAN GRIFFI'S: Right, but |I'msorry,
let me just get clarification. 1In their parking, how
does that -- what's the concern that arises in terns
of | ocating those four required parking spaces and t he
| ocation of the fire hydrant?

M5. HARTSFI ELD: Are they off-street
par ki ng?

CHAl RVAN  GRI FFI S: Yeah, let's be
absol utely cl ear.

M5. HARTSFI ELD: kay, so --

CHAI RMAN GRIFFI'S:  They have a driveway
that goes into four places for cars to park

M5. HARTSFI ELD: Ckay, you have of f-street
par ki ng.

MR. DONOHUE: Correct.

MS. HARTSFI ELD: The propensity for people
to block in is serious, very serious.

CHAI RMAN GRI FFI'S:  But there's nothing we
can deal with that right now.

M5. HARTSFI ELD: No, but |'mjust saying
to hi m because --

CHAI RMAN GRI FFI'S:  That's fine.

MS. HARTSFIELD: -- see, if he had shared

this --
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CHAI RVAN GRI FFI S: And before you go,

you're going to nake sure they know exactly where the
neeting is tonight and what tinme it is because there's
nothing that's going to stop them from going and
talking to the community even after we get through
t hi s.

M5. HARTSFI ELD: Absol utely.

CHAI RVAN  GRI FFI S: And those are
interesting issues to bring up. Believe nme, one of
the things that infuriates ne is to go out in the
norning, | have a fire hydrant out in front of ny
house and have a car be in front of it. Ironically,
just to digress a bit, we had a fire one night and
there's a person that always parks and the nei ghbor
has always yelled at him "WlIlI, how could you do
that". There was a fire and he was parked in front of
the fire hydrant, not a good situation.

Al so --

M5. HARTSFI ELD: W' ve experience that.

CHAI RVAN GRIFFI'S:  -- controlled outside
of our jurisdiction but everyone feels that and it's
a maj or concern.

M5. HARTSFIELD: It's a nmjor concern.

CHAI RVAN GRI FFI'S:  But what we woul d | ook

at is howis this devel opnent negatively inpacted or
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potentially creating an adverse condition.

MS. HARTSFI ELD: W really don't know
because we have not sat down with the devel oper.
Hopefully, he'll cone out tonight, if not tonight,
next nmonth before he starts construction, because and
again we have, you know, the large trucks coni ng on
the street. W also have the debris. W also will
have the dust. You know, we need to take some ki nd of
-- we need to plan when this is going to happen and
what we need to do in our own hones because dust
particles do get in and if we need to nove out, we do
have sone residents who are elderly. |If they need to
nove out, we need to consider that.

CHAl RVAN GRI FFI'S: Sure.

M5. HARTSFIELD: And that again, is not
your concern. |It's our concern. |It's the conmunity
and we will, you know, nake sure we get a handle on
t hese i ssues because we have not -- this is our first
time. W had no knowing. | went out and | spoke to
t he man when | canme hone one eveni ng, Saturday and saw
him posting the sign and tagging the trees. So |
approached him and | asked him about it and he
woul dn't speak to me. He just stopped doi ng what he
was doi ng and he road away.

Then anot her day | came up and everything

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

145

was al ready there.

CHAI RMAN GRI FFI'S:  Ri ght.

M5. HARTSFIELD: So to ne there seens to
be sone kind of hidden agenda that | feel, |I nean, not
you - -

CHAI RVAN GRI FFI'S:  No, | understand.

M5. HARTSFI ELD: -- that they just didn't
want to get involved with whatever the conmunity may
have or coul d have offered.

CHAI RMAN GRI FFI'S:  Okay.

MS. HARTSFI ELD: And in terns of the
school, Brighton --

CHAI RMAN GRIFFI'S:  The poor guy posting
the property didn't know anything about the
application. He was just out there to put the poster
up.

MS. HARTSFI ELD: Yeah, | understand.

CHAI RMAN GRIFFI'S: | understand totally,
that you see sonething changing and you're not sure
what it is.

M5. HARTSFI ELD: Wsat is going on.

CHAI RMAN GRI FFI'S:  So we have everyt hing
here today.

MS. HARTSFI ELD:  Yes.

CHAl RMAN GRI FFI S: And we have the
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applicant and their attorneys are here. They know
exactly the zoning regulations. They have all these
new docunents.

MS. HARTSFI ELD: Wonder ful .

CHAI RMAN GRI FFI'S: | suggest that you t ake
the time nowto make sure that they nake it toni ght or
however you want to conmuni cate.

M5. HARTSFIELD: Well, we just wanted to

| et the Board know t hat we have a comunity that's in

concer n.
CHAI RMAN GRI FFI'S:  CGood.
M5. HARTSFI ELD: We're not asleep. W're
very nuch awoke. W have people who patrol our

communities. They tell us what's going on and we see
t hi ngs. And for -- what's that, United -- the
pl anni ng people didn't even come out and talk to us.
W neet in our building every nonth. Qur conmmunity
neets every nonth.

CHAI RMAN GRI FFI'S:  Okay.

M5. HARTSFI ELD: So we just want to go on
record that we are concerned about what's goi ng on and
we want to be on notice.

CHAI RVAN GRI FFI'S:  Sure. Good. No, and
| appreciate that and | think both the ANC and

your sel f have i ndi cated sone critical aspects that the
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Board will take into their -- under advisenent in
their own deliberations and tal ki ng about open space
and parking and the siting of this as we're | ooki ng at
t he buil di ngs thenselves. And | think it was well put
internms of the ANC s presentation in the witten and
you also read it, the questions that were asked that
you don't have answers for. And we have everything
that we need in ternms of our deliberation and we'll be
able to answer those questions that are actually
Wi thin our scope and jurisdiction for the process of
the application. Yes.

MS. HARTSFI ELD: How soon wll this
application go forward?

CHAI RMAN GRI FFI'S: | woul d say we' re goi ng
to set this for decision on the 6'" of Decenber.
Good, any ot her questions fromthe Board or the ANCto
the association? |s there any cross exam nation?

MR. DONOHUE: Very briefly, M. Chairman.

CROSS EXAM NATI ON

MR. DONOHUE: Thank you, M. Chair. Wth
respect to the ANC neeting, the letter, | think is
very clear and it indicates that the ANC considered
this proposal on September the 6'" and again on
Qctober the 4'"; is that correct?

M5. SNOW I SRAEL: Yes.
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MR. DONOHUE: Were you at the presentation

at the September 6'" neeting of the ANC?

M5. SNOW I SRAEL: O course.

MR.  DONCHUE: Were you there when the
application was di scussed by the ANC?

M5. SNOW I SRAEL: Yes, of course.

MR. DONOHUE: | n Septenber.

M5. SNOW I SRAEL:  Yes. | was the -- |
fulfilled -- | was there at both. | was there at the
first one because it was vaguely that you were not
provi ding us with questions fromthe audi ence and t he
comunity and we tabl ed and sai d you must cone back to
us with questions because it was irrelevant. You
weren't really giving us the questions that we want ed.

MR, DONCHUE: Ckay.

M5. SNOW I SRAEL: So when you cane back
t he second tine, you were still very vague. You never
actual ly gave us the questions that we wanted you to
present.

CHAI RMAN GRI FFI'S:  But the question was,
you were there at both of the --

M5. SNOW I SRAEL: | was there present at
both tines.

CHAI RMAN GRI FFI'S:  That's fine.

MR.  DONCHUE: And with respect to the
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guestion of parking, because that's the cl eanest one,
di d t he questi on of parking get addressed on Sept enber
6'" when we first briefed the ANC?

M5. SNOW | SRAEL: Yes, you indicated that
there would be parking on the streets as well as on
t he prem ses.

MR DONCHUE: Did we indicate that the
par ki ng requirement would be net on site as is shown

in the site plan?

V5. SNOW | SRAEL: | really can't answer
that because | don't recall, but | do recall you
sayi ng that --

CHAI RMAN GRIFFI'S:  That's okay. | nean,
if you can't answer that direct question, we'll just

nove on. That's good. Next question.

MR.  DONOHUE: Let nme ask about the
associ ations because there was a fair anmount of
di scussi on about that. Do the associations, for
exanple, the one that's neeting tonight, do the
associations participate in the ANC neetings?

M5. HARTSFI ELD: The conmi ssi oners cone to
us. They cone to the neetings. The comm ssioners
cone to us.

MR. DONOHUE: Do they participate in the

ANC neeti ngs?
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M5. HARTSFI ELD: Yes, they do.

MR. DONOHUE: Were they in attendance on
t he Septenber 6'" or the COctober 4'"?

MS. HARTSFI ELD: There were severa
commi ssioners there at the neeting, at our neeting.
| don't know about the ANC neeting. At our comunity
neeti ng, our conm ssioners cone.

MR DONCHUE: | can answer that. W do
not poll in our community neetings the ANCto find out
whi ch community people are present.

MR. DONOHUE: Sure. No, the question was,
t he associ ation has said that it just becane aware of
this and nmy question is, does the association pay
attention to and attend the ANC when the ANC has an
agenda matter on two separate nonths and do the
associ ations keep track of that so that they are aware
of what's goi ng on.

MS. HARTSFI ELD: Vell, | don't know if
Comm ssioner Sutton went to that neeting. She m ght
not have been there. | don't know if she was there.

MR. DONOHUE: That's fair enough.

M5. SNOW | SRAEL: She was not present.

IVB. HARTSFI ELD: There was sone
devel opnment goi ng on.

CHAI RMAN GRI FFI'S:  (Okay, next question.
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M5. HARTSFI ELD: And she did not have any

i nformati on about the devel opnent.

MR. DONOHUE: Back to the ANC neeting of
Septenmber 6'", you're a new single nember district
rep; is that correct?

M5. SNOW | SRAEL.: Yeah, but |'m very
i nvolved in the conmunity.

MR. DONOHUE: | didn't suggest otherw se.
My understanding is that you are a recently seated
single nmenber district representative.

M5. SNOW I SRAEL: Yes, but I'ma reserve
police officer and I'ma very well-known person int
the conmmunity.

CHAI RVAN GRI FFI S: W'll get to where
he' s goi ng.

MR. DONOHUE: Were you seated --

M5. SNOW I SRAEL: Ch, absolutely.

MR.  DONCHUE: Let ne finish. \Wre you
seated when the ANC took the vote on Septenber the
6'"?

M5. SNOW | SRAEL: Absol utely.

MR. DONOHUE: Was there a reason that you
weren't on the dias when the ANC took the vote?

M5. SNOW | SRAEL: Wat do you nmean on the

di as?
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MR. DONOHUE: At the table when the ANC

was considering --
M5. SNOW I SRAEL: Yes, | was, | was there.
DONCHUE: Ckay.

SNOW | SRAEL: So were you

2 5

DONCHUE: Ckay. That's all | have,
M. Chai r man.

CHAl RMAN GRI FFI'S: Okay. Thank you very
much. Thank you both very much. W do appreciate you
participatinginthis public hearing. |s there anyone
else here present in our norning session of
application 17381 that would | i ke to provi de testinony
for the Board, persons in support or in opposition?
Very well, not noting any, | think we've been through
everything. W'Ill turn it over to the applicant for
any closing remarks that you m ght have.

MR.  DONOHUE: Thank you, M. Chairnan.
First of all, 1'dlike to thank the representatives of
the community that have conme out. W thought we had
nmet and nmet on a couple of occasions to brief the
comunity on the issues. |If it appears that there are

sonme other things to talk about, as it may appear, we

will certainly get back with the association to talk
about things |ike construction and scheduling and
those kinds of things. And it think that's
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appropri at e.

It's a vacant parcel. It has been for a
long tine and so as the Chair has said, change is
someti mes unsettling. So we will go back and talk
with those fol ks on that.

Wth respect to the zoning issues that are
before the Board, with respect to heights, setbacks,
nunber of units, projections into public space and all
the things that we laid out in the pleadings,
believe that we have covered those things thoroughly
in summary fashion here today, but in the pleadings,
| think, very thoroughly. 1| also believe we did that
with the ANC both in Septenber and in Cctober.

W weren't able to get the ANC to
reconsider the position it took at the previous
neeting but as the letter lays out and lays out
carefully, it was close. It was a three, three, one
vote. Qur hope was that we woul d enjoy their support
here today. W didn't have that but | do think that
we took care of or answered the |legitimte questions
and tried to be responsive to all the things that they
wanted to talk about. So that's what |'Il say about
our efforts at comrunity outreach.

Just very briefly, M. Chair, | think we

have net the criteria that you find in 353 and in
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Section 410 and we are very pl eased to have the report
in support of the Ofice of Planning. O course, we
enj oy that and we have no questions of OP and we t hink
that we do satisfy the requirenents and ask that you
find as follows. Thank you.

CHAl RMAN GRIFFI'S:  Good, thank you very
much. | would just also for Exhibit 20 and 27 which
is Departnment of Transportation notice has not
objection to the application. I'"'m not sure we
highlighted that. And | think we've tal ked about the
rest, didn't we talk about that? WelIl, either way.
And we had nentioned it, | just wasn't sure that that
was not ed. Ckay, | think based on the tine
requi renents that we have, we're going to set this for
decision making for the 6'" is our first public
neeting and put this on the agenda. Unless the Board
menbers feel differently, |1'm going to close the
record today.

Actually, very well, we're just going to
keep the record open, a limted opening of the record
in case there is additional information from the
community in terns of a letter fromthe association.
| think we would take that in and take it wunder
advi semrent. | woul d make a very direct recommendati on

and also highlight -- well, anything that conmes into
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the record, we will obviously, read and | ook at. The
only thing we will be able to be determ native about
are the zoning i ssues. So you know, you can wite us
directly a letter or you can wite a big letter, but
we will piece out those that actually do directly to
Section 353 and 410. | know that the applicant's
representatives are well-versed in the regulation.
|"m sure they' re open to making sure that there is a
full understanding of those issues and how you woul d
address them

| don't think this should be |engthy or
cunmbersone at all. So I'massum ng that we may have
somet hi ng of that nature. Cbviously, we will have the
record open for any subm ssion fromthe applicant in
ternms of addressing those and that would be it. I
don't anticipate that that would be substantial at
all, if at all, but that being said, we can nove ahead
t here.

Any questions, clarifications on that?

MR.  DONOHUE: Just a question about
timng, M. Chair. W hope to stay on your Decenber
6'" cal endar.

CHAI RMAN GRI FFI'S:  Ch, absolutely. That's
noted. W keep the record -- | don't see why that

woul dn't turn around very qui ckly. W, obviously need
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-- actually, let's set a date when that woul d have to
beinthe latest. W can do that, by 3:00 o' cl ock the
Wednesday pri or.

M5. BAILY: M. Chairman, just so that |
coul d be on the sanme page with you, are you asking for
submi ssions and then response fromthe applicant?

CHAI RMVAN GRI FFI S: No, what I'm -- |I'm
keepi ng the record open. |'mnot requiring or asking
for any subm ssions but the record woul d stay open if
there was a letter fromthe associati on based on the
comuni cations of -- with the applicant if it does
happen, those would conme in -- | would keep the record
open only for responses by the applicant to that.

MS. BAILEY: The 29'" of Novenber, which
is a week before the 6'" of Decenber is a good date.

CHAI RMAN GRI FFI'S:  Ckay, good.

MS. BAILEY: |Is that not good?

CHAI RVAN GRI FFI'S:  What day of the week is
that, the 29'"?

MS.  BAI LEY: November 29'" is on a
Tuesday.

CHAI RMAN GRI FFI'S:  Ckay, so we'll keep t he
record open for any other additional subm ssions by
t hat Tuesday and then we'll keep the record open too,

for that Thursday, that follow ng Thursday prior to
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the 6'" for any address to the subnission.

M5. BAILEY: |'msorry, M. Chairman, |et
me do that again. The 22" of Novenber is when the
submi ssi ons woul d be due, conments fromthe conmunity
and then the 29'" woul d be the response.

CHAI RVAN GRI FFI S: Yeah, that would be
great.

M5. BAILEY: Okay?

CHAI RMAN GRIFFI'S: That would be great.
And | don't think that it should be Ilengthy or
cunmbersone, but clearly there's tinme and anple tine
for that. If there's questions of -- or dates or
anything, the Ofice of Zoning Staff can easily and
adequately describe that but this is very limted
information that is open to the record.

Ckay, that being said, anything el se, any
clarifications, clarifications at all? Very well,
thank you all very nuch, we do appreciate everyone
bei ng here and getting through this |engthy norning
session. |If there's no other business for the Board
this norning, why don't we adjourn the norning
sessi on? As | note that we are well into our
af t ernoon hour and | woul d i magi ne that applicants are
here for the afternoon session, | would say that we

will call to order our afternoon session at 2:00
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o' cl ock today.

(Whereupon at 1:26 p.m a | uncheon recess
was taken.)

CHAI RPERSON CGRI FFI S: Good afternoon,
| adi es and gentl enen. Let nme call to order our
afternoon session of the 8th of Novenber, 2005. And
| thank you all for your patience with us. As you
know, we had a very long norning, but we wll get
right into our afternoon schedul e and wel cone you al
here.

O cour se, I am  Ceof f Giffis,
Chai rperson, and this is our afternoon public hearing
of the Board of Zoning Adjustment of the District of
Columbia. Joining me today is Vice Chair Ms. MlIler
and M. Etherly. Representing the National Capita
Pl anni ng Conmi ssion is M. My, and representing the
Zoning Conmission is M. Jeffries with us this
af t ernoon.

Copies of today's hearing agenda are
avai l abl e for you. 1'mgoing to get through this very
quickly. 1"1l highlight anything as we get through
that | mss in ny opening statement so that we can
call the cases right away.

|"'m so sorry. See that? |'m already

bei ng corrected. M. Mann, of course, will be sitting
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on the Board representing National Capital Planning
Comm ssi on. M. My and | were in deep discussion
com ng out, which nmeans he was on ny m nd.

That being said, there will be no other
errors or oversights on ny part. The order of

procedure for variances and special exception is,

first, we will hear fromthe applicant. Second, we
will hear any governnent reports attendant to the
application. Third, we will hear from the advisory

nei ghbor hood comm ssion within which the property is
| ocated. Fourth, we will hear persons or parties in
support of an application. Fifth, we wll hear
persons or parties in opposition to an application.
Finally, we have the applicant agai n address t he Board
and present a rebuttal testinony, as required, or
cl osing summati on remnarks.

| would ask that people fill out two
Wi tness cards prior to comng forward to speak to the
Board if you are planning to provide testinony to the
Board. You will need to state your name and address
al so for the record prior to beginning your address to
t he Board.

W will establish parties in each case, as
we have applications for party status. Parties, ANC,

and the applicant, of course, are able to conduct
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cross-exam nation in our proceedings. | will get into
further direction and di scussi on on cross-exam nation
as it's required in particular and specific cases.

We do close the record at the end of each
hearing on a case. | would anticipate that at the end
of our session today, the record woul d be closed. |If
it isnot to be closed, we will be very specific as to
why we are keeping the record open. And we wll
request specifically information to be providedtothe
Board. And we will al so indicate exactly when that is
to be submtted in to the Board. Al of that will be
done at the end of the hearing, and I will make sure
t hat everyone is very clear on our direction.

The Sunshine Act does require that we
conduct all our hearings in the open and before the
publi c. Qur rules and regulations and procedures
allowus to enter into executive session, both during
or after hearings, on a case. Those executive
sessions are used for deliberating on cases or just
for reviewing records on the case. And that is in
accordance with the Sunshine Act.

Let nme get right to saying a very good
afternoon to M. Bailey and also M. My, as
previously noted, who will not be representing the

Nat i onal Capital Pl anning Conm ssion but is with the
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O fice of Zoning with us today.

Let nme ask for all of those persons
present that are going to provide testinmony to the
Board if you would please stand and give your

attention to Ms. Bailey. She is going to swear you

in.
MS. BAI LEY: Pl ease rai se your right hand.
(Wher eupon, witnesses were duly sworn.)
CHAI RPERSON GRI FFI' S:  Good. Thank you al
very much. At this time the Board will consider any

prelimnary matters. Prelimnary matters are those
which relate to whether a case will or shoul d proceed
t oday.

| f you are not prepared to go forward with
a case, you can conme forward and have a seat at the
table and let us know that or if you have a concern
about a case that is on our schedul e, whether proper
and adequate notice has been provided or any other
aspects that you think should be brought to the
Board's attention, postponenents, wthdrawals, now
woul d be the tine to give that. And you can provide
that information by com ng forward.

| will ask Ms. Bailey if she is aware of
any prelimnary matters for the Board's attention with

t he afternoon schedul e.
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MS. BAIl LEY: M. Chai rman and nenbers of

t he Board, good afternoon. There is a matter that is
on the Board docket. However, the applicant has
deci ded to pursue another option for devel opnent of
this property. The application nunber is 17375, Hope
| V Monroe Street LT. W understand that this case has
now been transferred to the Zoni ng Comr ssion. So the
application has been wi thdrawn, M. Chairnman.

CHAI RPERSON CRI FFI S: Excel | ent.
Qobviously they weren't aware of how unfriendly the
Zoni ng Commi ssion is in conparison with the Board and
have taken their business el sewhere, but there it is,
M. Jeffries. Good luck with that one.

If there is no further action or official
action required by the Board, then let's nove ahead
and call the first case for the afternoon.

MS. BAI LEY: And that is application
nunber 17385 of 936 N Street, LLC, pursuant to 110
DCVR 3103. 2, for a variance fromthe limtation on the
nunmber of stories under section 400, a variation from
t he prohibition agai nst enlarging a structure devoted
to a nonconform ng use under subsection 202.5, and a
vari ance fromthe nonconform ng structure provisions
under subsection 2001.3, for the enlargenent and

renovati on of a vacant forner apartnent buil ding. The
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property is zoned R 4. It's |ocated at 936 N Street,
Nort hwest, square 368, |ot 832.

And there is a request for party status
from Donna C arke, M. Chairman.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch, Ms. Bailey. W appreciate that.

Is Ms. Carke present? A very good
af ternoon to you.

Board nenbers, you have in front of you
exhi bit nunber 25. And it is a properly filled
request for party status in this case explaining how
Ms. Clarke is nore significantly, distinctly, or
uni quely affected in character.

She has indicated that she believes that
t he applicant has not net the burden of proof for the
construction of the additional units. The renovation
of the building can be conpleted wthout the
additional units and it would be detrinental to the
public good if this were granted.

Are there questions fromthe Board of Ms.
Clarke at this tine?

VICE CHAI RPERSON M LLER: | have a
guestion for Ms. O arke.

CHAI RPERSON GRI FFI S: If you wouldn't

m nd, Ms. O arke, cone forward.
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M5. CLARKE: Thank you.

CHAI RPERSON GRI FFI S: |"m just going to
have you state your nanme and address for the record.

M5. CLARKE: M nane is Donna C arke. M
address is 1239 10th Street, Northwest.

VI CE CHAI RPERSON M LLER: CGood afternoon
Ms. Clarke. | just want to ask if you are going to be
personal |y af fected by this devel opnent separate from
your concern about the public good and the historic
character.

M5. CLARKE: Yes.

VI CE CHAI RPERSON M LLER:  And how i s t hat ?

M5. CLARKE: By the light, first of all,
the way the building, the setback is configured, it's
significantly less lights in my yard and into ny
house. That's the first item then also the view of
the historic neighborhood based upon -- see, the
building, it sets back. And it's true that it's set
back fromN Street, but the setback, then, interferes
or has a negative inpact, | should say, on the 10th
Street properties, of which one is mne.

VI CE CHAI RPERSON M LLER:  And t hat i npact
is the light? 1Is that what you' re saying?

M5. CLARKE: Yes, the light and the --

VI CE CHAI RPERSON M LLER: Ckay. Thank
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you.

COW SSI ONER JEFFRI ES:  Questi on.

CHAI RPERSON GRI FFI'S: M. Jeffries?

COW SSI ONER JEFFRIES: Ms. C arke, what
do you suppose is the increase in height fromwhat the
building is currently?

M5. CLARKE: One full story. It | ooks
like it's about seven feet, seven, eight feet. |It's
one conpl ete new | evel .

CHAI RPERSON GRI FFI'S:  So that seven feet
has just inpacted you such that --

MS. CLARKE: It throws a -- well, it's
right in ny face. It sits back. But it's up. | t

goes up one additional story, which then it goes like

t hat .

COW SSI ONER JEFFRI ES: kay.

CHAI RPERSON GRI FFI S: So your rear yard
faces the side yard of this property. | s that
correct?

MS. CLARKE: That's correct.

CHAI RPERSON GRI FFI S: How many lots are
you fromthe corner?

M5. CLARKE: Well, it's not really --

CHAI RPERSON GRI FFI'S: Do you know?

MS. CLARKE: -- a bl ock. [t's --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

166
CHAI RPERSON GRI FFI'S:  They're |ots.

M5. CLARKE: It's probably two lots, |
woul d say.

CHAI RPERSON GRI FFI'S:  So you' re t he second
or the third lot? Are you the first townhouse?

M5. CLARKE: See, it's a strange
configuration. The building is on N Street. So |

woul d say it's probably two | ots over.

CHAI RPERSON (Rl FFI S: No. | mean your
property. |I'mjust trying to | ocate your property on
t he square.

M5. CLARKE: It's on a -- you know, |
don't have ny |ot and square nunber. |'m sure these

gentlemen --

CHAI RPERSON GRI FFI'S:  Look at A.01 in the
applicant's submission. Wat is it?

M5. CLARKE: Eight thirty. On 10th
Street, there's one house on the corner. Then there's
anot her house. Then there's ny house on 10th Street.

CHAI RPERSON GRI FFI' S: Ckay. So you're the
third one.

MR TUMMONDS: Exhi bi t B to the
applicant's statenent has the plat. And | believe M.
Clarke is saying that she is | ot 830.

M5. CLARKE: Eight thirty, third lot in.
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Thank you.

VI CE CHAI RPERSON M LLER: | just have one
just general question for you. I'"'m not sure how
famliar you are with our proceedings. |'m probably

junpi ng the gun. Maybe the Chairnman woul d have said
this to you anyway.

You' re automatically allowedtotestifyin
t he proceeding. And what this party status would give
you is the ability to cross-exam ne, put on w tnesses,
subnmit pl eadi ngs. And sonetinmes people will apply for
party status when all they really want to do is
testify. So | just wanted to know if you wanted to
clarify what your w shes would be.

M5. CLARKE: Wll, | have a question.
Wuld | be able to file an appeal? That's the only
ot her additional item

VI CE CHAI RPERSON M LLER Right. Ckay.

CHAI RPERSON GRI FFI'S: No. Pl ease proceed.

M5. CLARKE: |'mjust asking. That would
be --

CHAI RPERSON GRI FFI'S: Certainly as a party
in the case, you would have the ability to file an
appeal. |I'mnot sure you' d necessarily be precl uded,
but it would be easier if you were a party in ny

opi nion. Ckay.
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M5. CLARKE: But no, | don't really intend

to cross-exanine if that's what you're saying.

CHAI RPERSON GRIFFIS:  Well, there are a
couple of things, first of all, we still need to do.
W are going to hear fromthe applicant if there is
any opposition to the request for party status.

O course, as Ms. MIller was saying, as a
party, you are afforded a certain anount of additi onal
abilities within a case, but you are also required to
come up with additional responsibilities. W wll
call you to present the full case. And so you wll
have the ability to present a case in opposition to
t he applicati on.

That being said, | think you fully
under st and.

M5. CLARKE: Well, being that, obviously
|"m not prepared to present a full case today. So
that wasn't ny understanding of it.

CHAI RPERSON GRI FFI'S:  Yes. | think we can
get through it.

M. Tummonds, do you want to introduce
yourself for the record? And would you state any
position that you have as the applicant's
representative to the party application?

MR. TUMMONDS: Yes. Good afternoon. Paul
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Tummonds with Pillsbury, Wnthrop, Shaw, Pittman. W
really have no viewon this. W would leave it up to
the Board's decision as to whether to grant party
st at us.

CHAI RPERSON GRI FFI S: Very judicial of
you. Okay. Let's get toit. Any questions further?
It seems to nme, first of all, rising straight on face,
your application would have failed dramatically
because you basically stated the fact of what we need
to process any area variance.

And Ms. MIler's direct questions to you
were right on the fact of how are you individually
af fected, just pointing out where your property is and
tal ki ng about the aspect of how you woul d be i npacted
rises to the level of, one, being the adjoining
property owner; and, two, bringing up the el enent of
how that would distinctly affect your property.

| find that it's not the nost incredibly
strong and persuasi ve argunment for establishing party
status, but | don't find any nyself very brief
del i beration. They both oppose the application. And
| woul d support establishing you a party in this case.
But et me hear fromothers on the Board.

MEMBER ETHERLY: well, if | could, M.

Chair?
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CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER ETHERLY: Basically from what |
have heard, it sounds as though Ms. C arke would be
confortable with sinply the opportunity to offer
testinmony, as opposed to going into full-fledged
Cross-exan nati on.

|"'m not certain if it would be hel pful
perhaps to solicit -- well, actually, I'll stay away
fromthat particular question. M inclination m ght
be sinply to afford the opportunity to provide
testinmony in opposition to the application and just
proceed in that route.

CHAI RPERSON GRI FFI'S: O hers? M. Mnn?

MEMBER MANN: | would actually go al ong
with M. Etherly in that regard and support his
position. And, further, just to add on to what Ms.
MIller said, the party status application doesn't
really go so nmuch to how you would individually be
affected as it does how nenbers of the public m ght be
af f ect ed.

The questions that you raise on the party
status application, it's kind of repeating the
guestions that we woul d be asking but without really
answering in the application.

MS. CLARKE: Yes. | found that out after
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| submitted it. | understand what you're sayi ng.

VI CE CHAI RPERSON M LLER: | woul d concur
with ny Board nenbers that it doesn't rise to the
| evel of party status, but | |look forward to hearing
your testinony.

M5. CLARKE: All right. Thank you.

CHAl RPERSON  GRI FFI S: | nt er esti ng.
O hers? M. Jeffries, any opinion? M. Etherly?

MEMBER ETHERLY: | just want to be clear
kind of where I"'mat. |'m perhaps not as stridently
in opposition to reading the application as being
sufficient for party status. |'m perhaps being just
alittle nore pragmatic in terms of what you want to
do in terns of being able to raise issues or concerns
t hat you have about the application.

As was indicated, clearly as a party you
have the ability to take a very hands-on role in this
particular case. It sounds as though, one, there is
a question of preparation for you in ternms of your
ability to do that today.

As | read your application, as | think we
heard fromyour brief opening statenment, there sinply
are sone concerns that you definitely want to express.
And you can clearly do that by just providing

t esti nony.
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That being said, I"'mnot going to offer
any advi ce or gui dance on what you can do or not do to
protect your appeal rights here. 1'll |eave that for
per haps anot her opportunity.

That being said, if you are confortable
with that, | just didn't want to suggest that |'m
necessarily pushing you to head in that direction. |
don't think any of ny colleagues are. But if that
gets you where you think you need to be, | think that
is the nost expedient thing for you to do today.

MS. CLARKE: Yes. | think that is the
best way to go today. Thank you for your conments.

CHAI RPERSON GRI FFI S: CGood. Thank you
very nuch, in which case we'll call you when we are
ready to hear testinony of persons in opposition to
the application, which nay be fairly shortly.

Very well. Let's nove ahead.

MR.  TUMMVONDS: | thank you very nuch.
Bef ore we begi n our presentation, | would ask that our
project architect, Bill Bonstra, be admtted as an
expert witness. It is ny understanding he has been
adm tted before this Board nunerous ti nes as an expert
in architecture.

CHAI RPERSON GRI FFI S: Did you attach a

resune or --
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MR TUVMONDS: W did not. We will get

that into the record just as a fulfilling record, but
| think everyone has sat in a case, if |'m not
m staken, with M. Bonstra. Do you want to have ne
speak to his experience?

VI CE CHAI RPERSON M LLER: Real |y briefly.
| just can't renenber. | don't think we need a whol e
| ong history.

CHAI RPERSON GRI FFI S: Start with high
school

MR. BONSTRA: My experience? Let's see.
It all began in a small town in New Jersey. |'m an
'83 graduate of the University of Maryland. I
graduated wi th honors.

Since then, | have worked for notable
firms, for Lonmbronas Associ at es, Kai skamand Fl orence,
Hi ckok Warner. | started ny office in January of
2000.

And | have presented probably six cases to
t he Board of Zoning Adjustnent. And | aminvolved in
some PUD cases before the Zoning Board as well.

CHAI RPERSON GRI FFI'S:  How many resi denti al
comi ssi ons do you have going currently?

MR. BONSTRA: Probably 35.

CHAI RPERSON GRI FFI'S: So you have indeed
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an i Mmense anmount of experience in the residential
addi tions and al so new construction in the District?

MR. BONSTRA:  Yes.

CHAl RPERSON  (RI FFI S: Any  further
guestions?

VI CE CHAI RPERSON M LLER:  No.

CHAI RPERSON GRI FFI'S: M. Bonstra i s being
prof fered as an expert in architectural design?

MR TUMMONDS: That's correct.

CHAI RPERSON GRI FFI' S: Excellent. Is there
any opposition to establishing M. Bonstra as an
expert?

(No response.)

CHAI RPERSON GRI FFI S: Excel | ent. Let's
nove ahead.

MR. TUMMONDS: Thank you.

Good afternoon, M. Chairman, nenbers of
the Board. | am Paul Tummonds with the law firm of
Pillsbury, Wnthrop, Shaw, Pittnman. Also with ne here
this afternoon is Christine Rotti of our firm

W are here representing 936 N Street
LLC, the applicant in today's application, who is
seeking variance relief in order to renovate an
exi sting apartnent building located in an R4 zoned

district and al so | ocated i n t he Bl agden Al | ey, Nayl or
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Court, and Shaw historic districts.

Thi s application requests vari ance
approval to add to an existing structure that exceeds
the permitted lot occupancy and to add a partial
fourth floor to the existing structure. The
applicant's satisfaction of the three-pronged area
variance standard is discussed in detail in the
pre-hearing statenment and will be further addressed by
the project architect.

Before we start, | would like to highlight
a few issues. The first is with regards to the
heari ng notice, where, if you will, it was discussed
inthe alternative. There was sone concern rai sed, as
you saw by the Ofice of Planning's report, as to
whether or not a wuse variance was necessary to
renovate this existing apartment building in the R4
zone.

| think it's clear that an apartnent
building in an R4 district is not a nonconform ng
use. It is an allowed use provided certain area
requi rements are net.

As noted i n our pre-hearing statenent, the
existing apartnent building fornerly contained 13
apartnent units. A copy of the existing certificate

of occupancy identifying those 13 apartnent units was
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subnmitted earlier today and shoul d be before you.

W disagree with the Ofice of Planning
report, which seens to say that an apartnent buil ding
inan R4 district is a nonconform ng use. The use is
not nonconform ng. It is permtted provided you
satisfy certain area requirenents.

We also note that in a case before the
Board this norning, the Ofice of Planning report in
that case did not cite that applicant as needi ng use
variance relief in order to renovate an R-4 apart nent
building. So we think it is clear that this is an
area vari ance case.

Inregards to the area vari ance st andards,
| will quickly note sorme of the rulings fromthe Court
of Appeal s that help guide us in determ ning whet her
an application satisfies the three-part variance
relief test.

First is whether or not a property is
subj ect to an extraordinary or exceptional situation
or condition. The Cerics of St. Viator case clearly
and unequivocally states that the situation or
condition goes to the property and not just the | and.

The property includes the buildings
existing on the |and. Therefore, the Ofice of

Pl anni ng deened t hat because this property was roughly

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

177

4,000 square feet and was a rectangle that did not
have any excepti onal topographical conditions, that we
did not satisfy that variance standard.

W di sagree based on the St. Viator case,
whi ch says we get to |l ook at the fact that we have an
exi sting nonconform ng building|locatedinanhistoric
district on our property.

Second, the practical difficulty standard.
The Pal mer decision tells us that in satisfying the
practical difficulty standard, we need to show that
conmplying with the zoning regul ati ons i s unnecessarily
burdensonme. W are not required to show that it is
i npossi bl e.

Further, the court in De Azcarate found
that the practical difficulty standard was satisfied
in a case where zoning personnel approved
construction, only to later rescind that approval
This analysis, recently followed by this Board, in a
case of 1464 Harvard, LLC decided on August 2nd of
this year, in which this Board determned that a
practical difficulty results if an applicant is faced
wi th a task of undoi ng work that was al ready conpl et ed
in reliance on a zoning admnistrator's assurances.

Finally, the third prong of the test is

that no harmto the public good or the zone plan will
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occur as a result of the variance approval .

In its report, the Ofice of Planning
states that granting this variance will be contrary to
the intent of keeping the R4 district as a
| owintensity form of devel opnent.

The appear ance of the existing buildingis
one of an apartment building. It was constructed as
an apartnment building. It is clearly not a rowhouse
t hat was subsequently thereafter renovated to becone
an apartnment buil ding.

As you can see from the pictures of the
900 block of N Street attached as exhibit C to our
pre-hearing statement and al so on the Board here, the
900 bl ock of N Street includes a variety of building
hei ghts, sizes, styles, and of comercial and
residential uses. This is not a line of rowhouses
that continually line the 900 bl ock of N Street.

W note that the project has received the
unani nous support of ANC 2F, as evidenced by their
submi ssion into the record. In addition, property
owners in the imrediate area, including property
owners on 10th Street, adjacent property owners to Ms.
Cl arke, have expressed their support for the project
and submtted letters of support in the record.

Real quickly, we have only two witnesses
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today. CQur first is Scott Friedman, representative of
t he devel oper, who will talk about the devel opnent
history of this project. And then M. Bonstra w ||
di scuss the project itself.

CHAI RPERSON GRI FFI'S: Yes?

VI CE CHAI RPERSON M LLER: Just for the
context here, | think you went through a | ot of what
you didn't think you needed a variance for, such as a
use variance or whatever. Could you just set the
cont ext of what you do think you need a variance for?

MR TUMMONDS: Yes. W need an area
variance relief in order to add any additional square
footage to this building because the existing
structure is not conformng as to | ot occupancy. The
existing structure has a |ot occupancy of 78.3
per cent .

CHAI RPERSON GRI FFI'S:  So a vari ance under
2001. 3.

MR TUMMONDS: Correct. The second
variance we need is for a fourth floor in this zone.
The R-4 zone allows a building height of 40 feet or 3
stories.

The original building pernmt, which we
attached, showed and was approved. The upper fl oor

that we were proposing was approved as a nezzani ne.
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Thereafter, the zoning admnistrator's
office, if youwll, changed their m nd and det ern ned
that was no | onger a nezzanine but that is, in fact,
a fourth floor. So the second area of relief we are
requesting is relief to allowa fourth floor for this
proj ect and, as we note, a fourth fl oor, but, however,
we are still within the 40-foot buil ding height.

CHAI RPERSON GRI FFI'S:  So i n your reliance
on the transcript of 1464 Harvard Street, page 12 was
indicating that the simlarities of our discussion on
t he reliance of t he zoni ng adm nistrator's
determination 1is your reliance on the zoning
adm nistrator's determnation that this was a
nmezzani ne, but it has now changed that opinion.

MR. TUWONDS: That's correct. And, as we
have noted, in reliance on that decision, which
resulted in the i ssuance of a building permt, work on
that nezzanine, if you wll, or fourth floor
commenced. It's up there now.

CHAI RPERSON GRI FFI'S: Can you cl arify just
briefly a question that may be burning in Board
nmenbers' minds of why didn't you then appeal that
decision fromthe zoning admnistrator? Wy do you
have an application before us for relief of that?

MR, TUMMONDS: Through the further
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di scussions wth the Ofice of the  Zoning
Adm nistrator, which was now two or three zoning
adm ni strators ago, there was concern that there would
be further neighborhood concern about a project
through the appeal of a decision of the zoning
adm ni strator.

It was determ ned that in both instances,
we wi Il come before this Board, whether it's an appeal
of the zoning adm nistrator's decision or a vari ance,
request for a variance. But truthfully this way we do
not get stuck in the cycle of appeals of appeals of
appeal s of a decision of the zoning adm nistrator.

CHAI RPERSON GRI FFI'S: So this is a cl eaner
way to look at all of the issues?

MR TUMMONDS: That's correct.

CHAI RPERSON GRI FFI S: Do you think that
t he Board has the | egal jurisdictionto determ ne that
this mght not need relief if it were to take the tine
to do that type of analysis?

MR. TUMMONDS: Perhaps, yes. | nean, that
would relieve the need for the variance relief for
t hat upper --

CHAI RPERSON GRI FFI S: " m tal ki ng about
legal jurisdiction of the Board. Does it have | egal

jurisdictionto reviewan application beforeit to say
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that you're incorrect in what you' ve brought forth in
this self-certified application and no relief is
required?

MR TUMMONDS: There is still the relief
required to add on to --

CHAI RPERSON GRI FFI'S: | know you have to
be here for certain things, but | have got a bigger
agenda. But in seriousness and directness, in that
one instant circunstance of this as a nezzanine, if we
wanted to go reach that decision, which | don't think
we wll, do you think that we legally have the
jurisdiction to do that?

MR. TUMMONDS: Absolutely, yes.

CHAI RPERSON GRI FFI'S:  Okay. Do you have
any ot her things?

VI CE CHAI RPERSON M LLER: Yes. | just
don't understand the sequence stuff. Howis it that
you got a building permt but you didn't think you
needed the relief with respect to the fourth story but
you do think you need the relief with respect to
2001.3 to add an addition to a nonconformng
structure, correct?

MR, TUMMONDS:  Yes.

VI CE CHAI RPERSON M LLER: So why are we

seei ng you now?
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MR. TUVMMONDS: Wiy are you seeing nme or

why are you seeing --

VI CE CHAI RPERSON M LLER: As opposed to - -

MR TUMMONDS: You know, | think we are
here to clean up this case, nake them nove forward.
And then we believe that we will have all of the
sufficient relief we need to obtain a building permt
to conplete the renovation of this structure.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

CHAlI RPERSON GRI FFI S: CGood. Ckay.  Any
other initial questions in the | egal aspects of this
appl i cation?

(No response.)

CHAI RPERSON GRI FFI S: Good. Let's nove
ahead, then, for testinony.

MR. TUMMONDS: Thank you.

MR. FRIEDVAN. My nane is Scott Friedman.
| am the managi ng nmenber of 936 N Street, LLC

Back in 2003, when | bought the buil ding,
it was one of ny first projects and may ki nd of answer
one of your questions, right or wong. | claimlack
of experience, | suppose. | hired Bill Bonstra, ny
expert architect.

W cane up with what we thought was a
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great design. It reduced the occupancy of the
buil ding from13 dowm to 7, bringing it nore current,
up to date in ternms of size of units and salability.

| got neighborhood support. | went
through all of the proper channels. | had a permt
expediter that brought it through the pernmt process.
We had full support from ANC and HPRB because it's in
the historic zone and went on to obtain the permts.

| then sold the project to sonmeone who we
had done work with in the past and stayed on in a
fi nancing capacity. Wrk progressed slowy but
steadily. And when problens arose and a stop work
order canme in the first time, bringing up issues, he
basi cal |l y st opped payi ng ne.

So some time went on. And finally we
deci ded that, you know, we couldn't afford to go on
like this forever. we took control back of the project
and began again to go down the proper channels.

Shaw, Pittman -- | don't know that whole
begi nni ng part anynore. Long story short, here we are
today. W have been back in front of ANC. W have
talked to the comunity.

W believe that we have gone through the
proper channel s once agai n and have t he support of the

community at large. And here we are today.
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MR. BONSTRA: I'm Bill Bonstra. I'm a

princi pal of Bonstra Haresign Architects.

| wanted to say a few things about the
site and the existing building for the record. As
shown in your exhibit A the property is |ocated
within the R4 zoning district. The adjacent GC-2A
districts are existing to the east and the west.

And, as nmany of you nmay know, this is
one-half block fromthe Convention Center. There are
numer ous devel opnents happening in the C 2A zone
within a half block or less of the site.

The existing building was deened a
contributing building to the Shaw or M. Vernon
historic district. We received approval for this
project in its current formfromthe HPO

As Paul Tummonds said, we have received
approval from the ANC on two occasions: initially
when we went t hrough the historic designation and t hen
again when we went back in preparation for this
presentati on.

Al so i n your exhibits are sone phot ogr aphs
of the area. And, as M. Tunmonds said, this is not
a renovat ed townhouse and actually not located in an
area that is predom nantly townhouses.

The buildings to the north, directly
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across the street, are |arge-scale apartnent
bui | di ngs. The building on the corner of 10th and N,
as you can see on that sheet, the photo board, is a
five-story building. The building directly across the
street, as you can see, is a six-story apartnent
building. And there are many of those buil ding types
in the imediate vicinity of this project.

This clearly was built as an apartnent
building. It was a 13-unit building. W felt we were
actually making it nmore conform ng by comi ng down to
seven units.

The state of the building at this point
with the stop work order that was i ssued, the buil ding
is exposed to the elenents. The building -- they
coul d not nove ahead with any of the construction that
was happening. W all have concern that this building
l eft unfinished, it will, infact, fall. And we would
like to see at the very | east having this cl osed up at
t he roof .

In terms of the design, we chose a
sensitive approach. And that was to set back what we
called a nezzanine significantly fromthe street in
our elevation drawing here. This shows a site line
fromthe opposite side of the street.

This pieceis actually just a stair. It's
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very narrow. The bul k of the building doesn't happen
until this point. And, in fact, we had four courts,
and we took the center zone between those courts as
t he area where we woul d put our nmezzanine | evel. The
nmezzanine |evel contains bedroons and access to
private decks on the roof.

Part of our design was to take advant age
of sone outside space that the building didn't
ot herwi se have because of its nonconfornming | ot
occupancy. So this was a schenme that we believe was
enbraced by all as a --

CHAI RPERSON GRI FFI'S: Where's Ms. Cl arke's
lot inrelation to that plan that you' re show ng, the
nmezzani ne | evel plan? Do you know?

MR BONSTRA: | did a little scribble.
And |'mnot exactly sure if I'"mcorrect, but | do know
that the buildings that are to the south of Ms. O arke
have a parking | ot behind it.

The parking lot is entered through a
garage com ng off Blagden Alley. And | believe that
Ms. Clarke at the third one in has a rear yard and
behind her rear yard | believe that the adjacent
building is located prior to her |ot.

So if I were to -- | know |I am not

supposed to assune anything, but | believe that her

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

188

| ot starts here and this is her back yard. And her
house is fronting on 10th Street. So, again, | don't
have the photograph --

CHAI RPERSON GRIFFIS: It may be actually
further east onthat. 1 think we can figure that out.
Just a couple of quick questions while you had the
nmezzani ne sign up there.

MR, BONSTRA:  Yes.

CHAI RPERSON CGRI FFI'S: You i ndi cated -- and
you keep tal king about it as a nezzani ne. Wat nakes
that a mezzani ne?

MR BONSTRA: There is a definition of
nmezzani ne fromthe building code standpoint --

CHAI RPERSON GRI FFI'S:  Right.

MR. BONSTRA: -- and from a zoning
st andpoi nt .

CHAI RPERSON GRI FFI'S: So when you use it
inthis situation, is it the building code definition
or the zoning?

MR BONSTRA: | use it as a -- well,
initially we believed it was both. It was not a fl oor
above grade that this was, in fact, a three-story
building less than 40 feet tall and that this was a
nmezzani ne by bui |l di ng code standards, which neans it's

|l ess than one-third of the area below it.
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CHAI RPERSON GRIFFIS: Is it open to the

fl oor bel ow?

MR. BONSTRA: Through the stairs. There
is not an opening in the floor, but it is directly
comuni cating with the fl oor bel ow.

CHAI RPERSON GRI FFI'S: Okay.

MR BONSTRA: As | said -- | don't knowif
you want ne to -- do you have any ot her questions that
you want ne to answer?

CHAI RPERSON GRI FFI' S:  Go ahead.

MR. BONSTRA: Ckay. In terns of the
satisfaction of the variance relief, exceptional
situation or condition, we have a confornming or a
contributing building in an historic zone. It's an
exi sting apartnent building. These were the cards
that were dealt. And, you know, we believe that we
couldn't nake significant alterations to that building
to make it conformng froma | ot occupancy standpoi nt.

The practical difficulty at this point
since the building is in the mddle of construction,
that, in fact, renoving this is considerabl e hardship
and that it al so woul d make us have to reconfigure the
fl oor bel ow possibly nore in order to reallocate the
apartnent units and spaces and what have you. Had we

known that this would not have been approved here, we
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woul d have done sonething very different.

And then as far as the harmto the zoning
plan or the public good, this is within the height
limts. W believe it's set back substantially from
the street. And we feel like the inpact on the
surroundi ng houses and properties is insignificant.

And we ask that you approve this, as the
DCVR shoul d have, did and should have still.

CHAI RPERSON GRI FFI S: So a substanti al
portion of this is in construction or has been
constructed?

MR, BONSTRA:  Yes.

CHAI RPERSON GRIFFIS: Is there a roof on
the top? You said that you want to enclose it. |'m
not trying to get to that threshold | evel

MR. BONSTRA: A roof on the nmezzani ne?

CHAI RPERSON CRI FFI S: From t he
phot ographs, it shows that there is certainly fram ng
and sone sheat hing up, right? How nuch nore is there

MR BONSTRA: | don't believe that the
previ ous owner or the interi mowner was al | owed by t he
stop work order to put the roof on the property.

CHAI RPERSON GRI FFI'S:  Right.

MR. BONSTRA: And apparently he was told
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not to nake any nore progress towards conpleting the
proj ect .

CHAI RPERSON GRIFFI'S:  So the addition is
that it's framed out but not encl osed.

MR  BONSTRA: It's sheathed on the
si dewal ks.

CHAI RPERSON GRI FFI'S:  Okay.

MR BONSTRA: But | don't believe the
actual roofing materials have been pl aced.

CHAI RPERSON GRI FFI'S:  Okay. Questions?

VI CE CHAI RPERSON M LLER:  Coul d you j ust
show on t he draw ngs how t he space that the nezzani ne,
how it's that floor space between the floor and --
let's see. The definition in the regulations say a
fl oor space within a story between its floor and the
fl oor or roof next above it and having an area of not
nore than one-third of the area of the floor
i mredi ately bel ow.

MR BONSTRA: This is the floor area
including this area. There is a stair here, which
goes down to the living area of the unit below. So
this piece comes up here. This stair comes into the
rear unit here. And it's ny understanding that that
is open to the area below, neaning it doesn't have a

door and doesn't close off.
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| believe that depending on certain
occupancy levels and in a fully sprinkler building, it
does not have to be open, like a Ioft mght have to
be.

CHAI RPERSON GRI FFI'S:  Anyt hing el se? Any
ot her questions?

(No response.)

CHAI RPERSON GRIFFI'S:  Very wel | . Let's
nove ahead. Anything else? I|s there a representative
from ANC- 2F here?

(No response.)

CHAI RPERSON GRIFFI'S:  The ANC rep is not
her e. Very wel . Let's nove ahead, then, to the
Ofice of Planning. M. Lawson?

MR. LAWSON: Thank you, M. Chair, nenbers
of the Board. For the record, ny name is Joel Lawson.
I"'mwith the D.C. Ofice of Planning.

As noted by the applicant, this proposal
is to permt a fourth floor addition to an existing
apartnent building at 936 N Street, Northwest to
provi de seven residential units.

The exi sting buildingis wthinthe height
limts for the zone and is about 9,075 square feet in
total area. As | said, the applicant wi shes to

construct a four-story addition.
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The site is zoned R-4. Al t hough the

zoni ng regul ati ons acknow edge that the R4 district
i ncl udes existing conversions of row dwellings into
smal | apartnment buildings, the zone specifically
states that the R-4 district shall not be an apart nment
house district since the conversion of existing
structures shall be controlled by a mnimum|lot area
per famly requirenent.

As this | ot is about 4,000 square feet, an
apartnent building on this site conformng to the | ot
area restrictions would be limted to 4 units, as
opposed to the 7 units proposed.

The applicant has requested variance
relief from nunmber of story provisions since the
zoning regul ations pernit three stories maxi mrumwi thin
this zone. And the addition would result in a new
fourth story.

The applicant would also require a
variance to section 2001.3, which is specifically
intended to prevent the expansion of existing
nonconform ng buildings and to encourage buil dings
being brought into greater conformty wth zoning
regul ations, which, in turn, establish the character
of an area to be preserved or encouraged.

As noted, the intent of the R-4 zone is to
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preserve and encourage a |ower-density form of
devel opnent. Section 2001. 3 of the zoni ng regul ati ons
prohibits addition to an existing nonconform ng
structure if the structure is al ready nonconformng to
| ot occupancy if the addition is for a nonconform ng
use or if the addition either increases an existing
nonconf orm ng aspect of the structure or creates a new
nonconformty.

In this case, the existing structure does
not conform to Ilot occupancy if 40 percent is
permtted and the | ot occupancy is over 78 percent.
However, OP does not believe that this is intended to
require that existing buildings be brought into
conformty for |ot occupancy. Just the opposite, the
regulations allow the continued use of existing
struct ures. Rat her, the regulation is intended to
prevent already two large structures from becomn ng
even larger and nore out of scale with the intent of
the R4 district.

The proposed nonconformty addition al so
| eads to the creation of a new nonconformity in termns
of nunber of stories. As | said, three are permtted.
And the addition would constitute a new fourth fl oor.
That's the requested relief.

oP anal ysi s i ndi cat es t hat this
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application does not neet the required test. The
property itself is not exceptional. Andthe applicant
has not denonstrated any exceptional condition with
t he bui | di ng t hat necessit ates addi ti onal
nonconformties for its use. The exceptiona
condition does not rest with the property or with the
building but with the applicant's preference to
construct a new nonconform ng addition to the existing
bui | di ng.

The presence of an existing nonconformty
cannot be used as an exceptional circunstance to
permt increased and additional nonconformties.
Rat her, the | anguage of the zoning regul ati on section
2001.3 is specifically intended to discourage
additions, which wuld <create new or expanded
nonconformties. Existing buildings that are al ready
too big for this zone are not intended to be nade even
bi gger.

As there is no wunique circunstance
associated with the lot, there is no practical
difficulty that 1is burdensonme to the applicant.
Again, section 2001.3 is specifically intended to
limt the provision of additional space and the
ability to exacerbate nonconformties. So if he does

accept the applicant's argunment that the strict
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application of the three-story limt would prohibit
the provision of additional space, this is exactly
what the regulation is intended to do.

Finally, for the reasons noted above,
relief requested would inpair the intent, purpose, and
integrity of the zoning regulations in math as the
variances are clearly contrary to the intent of the
R-4 district and to the intent of section 2001. 3.

Subsequent to filing the OP report, the
Depart nment of Transportati on provi ded sone cormments to
the proposal in an e-nmail to the Ofice of Planning
noting no objection to the proposal. OP did not
receive coments fromany other District agency.

In summary, the Ofice of Planning
strongly supports the rehabilitation of vacant and
derelict properties for housing and woul d encourage
the applicant to continue with renovation of this
structure in a manner that is consistent with zoning
regul ations and nore consistent with the R-4 intent.

The proposal is not consistent with the
conprehensi ve plan and woul d undernmine the integrity
and intent of the zoning regulations. As such, the
O fice of Planning recommends that this application be
deni ed.

Thi s concl udes ny testinony. And | am of
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course, avail able for questions. Thank you.

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you very much, M. Lawson, a very inportant
substantive report.

Let ne ask you, though, generally speaking
on this one, it seens like if we were to foll ow your
reasoni ng and anal ysis, which is sound, and | ooked at
section 2001.3, based on the fact that something was
not conformng to |ot occupancy, you're indicating
t hat you al ready have sonething that is too vague for
the district that it's in, even though it was there
before the regul ations were put into effect.

But aren't you essentially saying you
cannot get a variance from 2001. 3?

MR,  LAWBON: W're saying that the
applicant hasn't nmet the test for getting a variance
from2001.3, in particular, inthis case because it is
a use that is not the principal use of the R4
district, the principal intent being a | ower-density
form of devel opnent and because the applicant hasn't
shown that the addition to the existing buildingis in
any way necessary for the use of the building in a
conform ng manner.

In a conform ng manner, the applicant is

absolutely right. W, the Ofice of Planning, never
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stated or intended to state that this is a use
vari ance of any kind. The apartnment is an existing
gr andf at hered use. And the zoning, as we stated

specifically states that an existing apartnent
building is allowed to continue.

The zoning regulations go on to state
t hough, that that use is not allowed to be expanded.
And that's what this is all about. The applicationis
not about the renovation of the building, which the
O fice of Planning strongly supports. W congratul ate
t he applicant for taking this building and renovati ng
it.

So it's not about renovation of the
bui | di ng. It's about an addition to an existing
building. [It's also not about the nunber of units,
frankly, because there are 13 units in it now The
applicant is proposing seven. And four would be
permtted for a new buil ding under the regul ations.

So it's not even about the nunber of
units. The application is all about whether or not
2001. 3 anticipates the ability of a use such as this
to expand beyond what is already currently
nonconform ng, what is already, as | pointed out, a
building that is considered too large for its lot in

the R-4 zone.
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CHAI RPERSON GRIFFIS: Right. Well, then

| go nore directly into 2001.3 to understand the
O fice of Planning's reasoning and anal ysis of this.
There obviously is an inportance to the | ot occupancy
because that is a threshold of all owable natter, right
or not, under 2001. 3.

And isn't the direct |anguage of the
regul ations saying to us, "Hey, watch out. When
you' ve got these buildings, nmake sure that you don't
add on to the | ot occupancy because that is going to
increase difficulties?"

Isn't that what is trying to be preserved
in 2001.3? |I'msorry. Even though we have clearly
something that is nonconformng to |ot occupancy,
we're not increasing that area of zoning.

MR.  LAWSON: Actually, | would have a
slightly different interpretation.

CHAI RPERSON GRI FFI'S:  Okay.

MR,  LAWSON: W may ask the Ofice of
Attorney Ceneral to kind of weigh in on this as well
at sonme point. But | don't believe the | anguage says
that | ot occupancy shall not be increased.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. LAWSON: | think the | anguage is very

clear in stating that additions to buildings that are
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nonconformng to | ot occupancy are the problem So it
isn't stating that the problemis necessarily whether
or not | ot occupancy is being increased at all.

CHAI RPERSON GRI FFI'S:  Okay.

MR.  LAWBON: It's just talking to the
volune, to the bulk, to the size of the building, and
the inpact that that building has on, again, what is
otherwise a fairly lowdensity zone with a fairly | ow
formof | ot occupancy.

2001. 3 is stating that the caution is when
the building is that | arge, not when the | ot occupancy
is of a certain percentage. |If it was sinply a |ot
occupancy question, | think the regulations would
state sonething a bit nore direct in stating an
increase to |lot occupancy shall not be permtted.
That's not what the regul ati ons say.

CHAIl RPERSON GRIFFI'S: | see. kay. Very
wel | .

O her questions?

VI CE CHAI RPERSON M LLER | just want to
figure out what the real problens are. Wth respect
to this --

CHAI RPERSON Rl FFI S: As opposed to ny
guesti ons.

VI CE CHAI RPERSON M LLER:  No. Sonme seem
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nore legitimate than others. | don't understand.

t hought that an apartment of this type was a permtted
use inthe R-4 zone. So |'mhaving troubl e seei ng how
that's a problemin this case.

CHAI RPERSON GRIFFIS:  W're not talking
about a use, though. |Is that clear or is that your
guestion?

VI CE CHAI RPERSON M LLER: | know we' re not
tal ki ng about a use variance, but | thought that M.
Lawson was tal king about perhaps that this was a
detrinent because it wasn't a permtted use or a
princi pal use or something, an R-4.

VR. LAWSON: No. Apar t ment is
specifically a permtted use within limts. And the
zoning regul ations state that that is a pernmtted use
only within certain paranmeters. It is very specific
on that. But those paraneters were established to
l[imt kind of the extent of that use.

Those paranmeters are one unit per 900
square feet of lot area. And in this case because of
4,000 square feet, that would allow 4 |ots. That
would really kick inif this were a brand new bui |l di ng
on a vacant |ot.

VI CE CHAI RPERSON M LLER  Ri ght.

MR. LAWSBON: That's not the case here.
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VI CE CHAI RPERSON M LLER R ght .

MR. LAWSON: The case here is that we have
an exi sting building which had a whol e bunch of units
in there. The applicant is proposing to reduce that
nunber of units, which is probably a good idea. I
don't know. But it's probably a good idea.

But, you know, again, the question the
Ofice of Planning had is, where does the addition
come in, then? You know, why is the addition
necessary for the continued use of the building for a
conform ng use, which in this case would include an
apartnent buil di ng?

W have no comments on whether or not it's
7 units or 13 units or even 4 units. | think probably
a skilled architect and a good devel oper, they could
make any of those work. The question and the reason
t hey need the variance is that there is an addition to
the existing building which is nonconfornmng to | ot
occupancy requirenents.

VI CE CHAI RPERSON M LLER: | amjust trying
to understand O fice of Planning' s concerns. | think
that one is that under 2001.3, you just don't think
that it nmeets that and to grant a variance in this
case would violate that provision or we mnmight be

reading it too liberally.
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But, separate fromthat, | am wonderi ng,
you know, what's the real detrinment to the zone plan

or the conprehensive plan?

MR LAWSON: Well, | think the detriment
is definitely -- and this is | guess what | would like
to stress -- to the intent of the R-4 regulations

There is specific language in the R-4 that is talking
about, al t hough apartnment buil di ngs being a permtted
use, limting the size of those and certainly | anguage
in the conprehensive plan about naintaining the
character, the |lowdensity character, of the R4
district, of the lowdensity districts |like R-4.

Sotonme | think the clearest test of al
to me is that the addition is contrary to the intent
of the zoning regulations thenselves because the
zoning regulations are so clear in saying that the
intent is to bring this kind of apartnment use to not
permt its expansion, which is what is being proposed.

VI CE CHAl RPERSON M LLER: Ckay. | don't
know. | might be repeating nyself, but | hear what
you' re saying, howthat reg doesn't want it to expand.
But | guess the foll owup questionis, well, what harm
is this expansi on having?

You know, we're not talking about

i ncreasing | ot occupancy. W're not talking | don't
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t hi nk about goi ng beyond the height limts of the zone

or we're not -- what is the harm --
MR. LAWSON: Well, | guess, again --
VI CE CHAI RPERSON M LLER: -- that foll ows

from expansi on?

MR. LAWSON. | guess | think, you know,
the harm here is that the intent -- the Ofice of
Planning feels that the intent of the regulations is
so clear inthis case. The intent is that there just
sinply won't be additions.

So if you accept that additions are
acceptable, then, in theory, there would be no limt.
You know, would there be a problem with a 10, 000
square foot addition? Wuld there be a problemwth
a 20,000 square foot addition?

W're saying that the regulations are
cl ear enough that the intent is to sinply limt that
kind of expansion of the apartnment use in the R4
zone, that -- well, that's where the intent is.
That's sinply what the intent is.

VI CE CHAI RPERSON M LLER: Ckay. And |
don't want to beat this to death, but it sounds I|iKke,
what the Chair asked you before, it sounds IiKke,
you're saying there shouldn't ever be variances

granted fromthat provision because that provision is
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i ntended to prevent expansi ons.

And | think what my question and probably
the Chair's question went to was, well, are there any
circunstances that -- you know, can't you neet a
vari ance test and get a variance fromthat provision?

MR.  LAWBON: | think that when you're
dealing with this particular use in this particular
zone because 2001.3 has to be read i n conjunction with
the requirenents of the R-4 zone itself, that it would
be extrenely difficult to neet that test. And offhand
| can't think of an exanpl e.

| know sonmebody at some point will prove
me wong that there are cases where there is sone
exceptional circunstance associated with the property
that mght allowit to be considered.

| don't see that case being nade here.
And | haven't seen one yet. As you know better than
nme, we've been dealing with a whole bunch of these
cases, a whole bunch of cases of expansions to
existing buildings inthe R4 zone. And | believe the
Ofice of Planning has been pretty consistent in
recommendi ng deni al of them

And so | would say that yes. So far we
haven't seen an exanple where that variance test has

been nade.
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COWM SSI ONER JEFFRI ES: | think that we

have a serious collision course here as it relates to
obvi ously what is set forth in the conprehensive plan
and in the regs and, really, in some of the realities
that are set forth in sone of our conmunities here.

| amjust concerned that if we continue to
take this stance, | mean, we're not going to be able
to get any of these projects, particularly those
nonconform ng projects, up and going, particularly
given construction costs and just the need for
devel opers to have sone level of interest in these
devel opnent s.

| absolutely hear what you are saying as
it relates to those regs, but | think that we're on a
collision course here as it relates to getting sonme of
t hese buildings functioning and contributing to the
common good and the tax base and so forth and so on.
So that's just an observation | have.

You know, | amjust really very concerned
about that aspect because, you know, as | sit there
and look at this plan and its devel opment, |'m just
not having such as problem with this addition here
and, again, al so understandi ng that, you know, sone of
these things are absolutely required for these

projects to nmke, you know, sense from just a
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financial feasibility point of view So this is a
real quandary for ne, in particular. And | don't know
how ny col | eagues here feel about it, but just com ng
off wwth the case this norning and nowthis case, this
is just a problem

MR.  LAWSON: I would definitely agree
with you that this is a problem that needs to be
addressed. | don't see an econonic anal ysis argunent
being nade in this case. It's possible that it was
there, and |I'm not sure that the BZA woul d accept
econoni ¢ hardshi p.

Presumably if the zoning regulations are
clear that additions aren't permtted to these kinds
of buil di ngs, these ki nds of buil di ngs woul d be priced
accordingly. And you would know that going into the
proposal to buy one.

But beyond that, | would say that, again,
given that Ofice of Planning at |east hasn't been
made to understand that there is an econoni c or other
requirenent for this addition for the building to
function, for the building to be put to any kind of
use since we haven't seen that, then | woul d say that
that argunment sinply can't be nade.

COW SSI ONER JEFFRI ES: Well, | am just

| ooking at the pre-hearing statenent, page 8, the
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second from the bottom And it states here, "The
additional 870 square feet of gross floor area,
i ncluding the nezzanine level, of the structure does
not increase the overall |ot occupancy of the
structure, yet provi des the necessary anount of square
footage to make this renovation project financially
possi ble. "

| mean, | hear what you're saying.
just, you know --

MR. LAWSON:  You know, again, there is no

anal ysis to indicate why that is the case. But, nore

inmportantly, | think that there is no analysis to
indicate -- again, the variance doesn't prevent
renovations of buildings. The variance doesn't

prevent resubdividing -- the interior of the variances
you discussed this norning doesn't prevent the
provi sion of to better -- whatever.

The regul ations, you know, don't prevent
any of that kind of stuff. And, in fact, as | said,
we very rmuch encourage and, you know, we congratul ate
the applicant on comng forward with a proposal to
renovate this building.

And, you know, |I'm sure it's a great
design. The question is whether or not they would

neet the variance test. That's the question before
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you.

And | guess, just in very brief sumary,
| would say that the Ofice of Planning feels that
t hose tests have not been nade.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. Lawson. Very well said and
pr esent ed.

Fol | ow- up questions?

VI CE CHAI RPERSON M LLER: | have one nore
guestion. | don't think I've asked you this. Do you
know what the rationale of the Zoning Conm ssion was
behi nd 2001. 3?

MR LAWSON: | do not.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

MR. LAWSON: | think that the | anguage is
very clear. And so | think that we can certainly read
what the |anguage says, but | wasn't involved in a
case that added that section to the regs.

CHAlI RPERSON GRI FFI S: Ri ght . I mean, |
tend to agree that it's a fast-ending question. I
don't think we need to go into the legislative
history. |'mnot saying that you are proposing that
we do that, but it is sonewhat clear to ne what it was

to do.
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M. Bonstra, let nme ask you very quickly
as |I'm looking at this section, actually, in the
subm ssi on of your A-07A. Do you have scal e docunents
with you or do you know? The first question is where
you took the nmeasurenent of the building height. Is
it the center or the front of the building essentially
where your door is?

Let ne take this opportunity to say that,
as many of you probably know, we're just finishing up
a total renovation of our hearing room And we don't
have all of our sound equi pnent set up. And we are
utilizing that of the recorder. So there is a del ay
i n your m crophones when you start speaki ng before he
turns the vol une up over there. So we'll just talk a
little bit slower. And he gets it to us very quickly.

But now, wth that, you took the
nmeasurenent of the height in the center of the
bui l ding, essentially where the front door is. l's
t hat correct?

MR. BONSTRA: The zoning height is from
t he sidewal k --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR BONSTRA: -- to the center line of the
bui | di ng.

CHAI RPERSON GRI FFI'S:  Okay. To the center
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line. But this is exactly where | amgoing. | amnot
trying to hide anything here. | am |l ooking at your
section A-07A

Just counting the steps in the front, |
was trying to figure out what height there was at the
first level that is shown to that ceiling because the
stories are calculated fromthe place of neasurenent
of the building. | was just wondering if that
actually was a cellar or a basenent at the front. |
don't know if you know this or not.

MR. BONSTRA: | really don't know the
answer to that.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BONSTRA: That wasn't part of this
presentati on.

CHAI RPERSON GRI FFI'S:  No. Indeed it --

MR, BONSTRA: Sorry. |t was so nany years
ago.

CHAI RPERSON @RI FFI S: Yes. It was
something that I was | ooking at, but, in any case, we
can probably get to that later if need be.

MR. BONSTRA: (kay.

CHAI RPERSON GRI FFI'S:  Anything el se from
t he board, questions for the Ofice of Planning? Does

the applicant have any cross-examnation for the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

212

O fice of Planning?

MR.  TUMMVONDS: Just a couple of quick
t hi ngs. M. Lawson, page 4 of your report, the
section dealing with the third prong of the variance
test, the last sentence says, "The variance also
expands an existing nonconformng use, which is
consi dered contrary to the nap."

So based on your testinony, that's not
right. This is a conform ng use?

MR. LAWSON:  No. t he use, the use that
is on this property right now, is nonconformng to
what current regulations would permt in that there
are many nore units than would be permtted under
current zoning.

The apartnment use -- | wunderstand what
you're saying, and | understand why this sentence is
badly worded. The apartnment use is a permtted use.
It's not a nonconform ng use. The extent of the
apartnent building is nonconform ng.

MR. TUMMONDS: GCkay. Yes. That's what |
was getting at. In the parlance of 2001.3 and 2002
for the zoning regulations, this, an apartment use in
an R4 district, is a conform ng use.

MR, LAWSON: It is a permtted use, yes.

MR TUWONDS: Great. M. Lawson, if the
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proposed structure, the proposed nezzanine we're
showing, if that didn't have any gross floor area
attached to it, if it were nerely doubl e hei ght space
for that third floor so you had light in there and we
built a very tall light well, if you will, and |ight
poured in within the existing 40-foot height limt, we
woul d, in effect, be allowed to do that w thout any
relief? 1s that your understandi ng?

MR LAWSON: Well, first of all, | don't
like dealing wth hypotheticals wthout having
drawings in front of ne. So, actually, I'mgoing to
| eave it at that.

| don't know. | don't know what the
situation would be. W would | ook for direction from
the zoning admnistrator on how that would be
i nterpreted. And then we would deal wth the
application and forward accordingly.

MR TUMVONDS: That's fine. | have no
further questions.

CHAI RPERSON GRI FFI S: It's interesting
that you bring up whether it was just a stair
enclosure. | mean, we could go in a lot of different
di rections, which we don't have right here in front of
us.

|"mgoing to just take this brief nonment
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to disagree fairly strongly with the Ofice of
Planning in terns of the nomenclature of distinctly
| abeling this as a nonconform ng use.

| nmean, | think the Board has under
numer ous applications, whether it's a use variance or
not, in the R4 zones based on the wunit. | know
fairly definitively that |1've sat on all of themin
t he past couple of years, whether successful or not,
nost not being successful in requesting additiona
units inthat. But it's never been processed as a use
variance. | go strongly to the fact of |ooking at it
because the density, in fact, is dealt with based on
an area requirenment. And it's a site square footage
requi renent, which to ne strongly puts it into an area
revi ew.

That being said, let's nove ahead if
there's nothing further. Thank you for an excell ent
report, M. Lawson. | know you've given a great
amount of information for the Board' s deliberation on
this case. And let's nove ahead.

We do have exhibit nunber 26 from the
ANC- 2F. Let nme ask again if the ANC nenber is present
to present that. | believeit's also -- | have a note
that the letter actually fromthe ANC subm ssion is

unsigned. Is that correct?
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MR. BONSTRA: The letter that we subm tted

attached to our --

CHAI RPERSON GRI FFI'S: I n your subm ssi on.

MR. BONSTRA: It's unsigned. | believe
that exhibit 26-27 of the record is a signed copy of

CHAlI RPERSON CGRI FFI S: Ckay. W'l | nmake
sure of that.

Al right. W have perhaps another one
that cane in today, exhibit nunber 29, perhaps the
sane, dated Novenber 7, 2005. And we'll take note of
this. It was a unani nous recomrendation to support
t he application, 620.

| don't have any ot her governnent reports
to the application unless any Board nenbers or the
applicant are aware of any other subm ssion to this
appl i cation.

If not, we can nove ahead to persons to
provi de testinmony. Let me call up all of the persons
for Ms. Carke that's here and anyone i n support or in
opposition to the application will get to the table.
And we'll hear her testinony on this application.

| s there anyone el se here present in 17385
to provide testinony?

(No response.)
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CHAI RPERSON GRI FFI'S:  Very wel |.

M5. CLARKE: Good afternoon again. 1 just
want to nake one statenment about the plan, the
conprehensive plan, that we have in the District of
Col umbi a. You know, these plans were put together by
citizens and others in the Ofice of Planning. I
t hi nk what they did was they did their best to come up
with how we want our city to be, what types of
bui l di ngs and activities do we want to have in these
di ff erent nei ghbor hoods.

| think alot of times it may not be cl ear
as to in instances like this what shoul d be done, but
that is why they always come up with a test. And
they're pretty sure when they come up with the
conprehensive plan about how they envision a
nei ghborhood to be. And that's why they always put
t he burden upon the applicant to show why an excepti on
shoul d be granted to the plan.

The probl emis once -- and the reason t hey
nmake the test tough is because they want these
nei ghborhoods to stay in conformance with their
Vi si on. It is a test. They don't want to negate
properties from being renovated. However, what they
are tryingto dois to make sure that the intent as to

how they see it and how the citizens saw it at the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

217

time when they put the plan together is maintained.
CHAlI RPERSON  GRI FFI S: Good. Let ne
interrupt you just briefly because --

M5. CLARKE: So | just wanted to make t hat

CHAI RPERSON GRI FFI S: No. Exactly.
thinit is an excellent point. However, if you |ook
at the conprehensive plan, it is not as prescriptive
as you're laying it out. First of all, we're not
granting a waiver or variance to take special
exception of the conp plan. The conp plan is a very
directed docunent. And |I'm sure you' ve read
substantially and it's in review now, and the Ofice
of Planning does do that, works closely wth
conmuni ties and associ ati ons and | ooks at the overall
area and directive.

W have even nore prescriptive guidance
for us in this one. And that's the regulations
because the regulations tell you exactly what a
bui | di ng can be or cannot be. The conprehensive pl an
doesn't cone close to that. And when you tal k about
staying within the intent of the regul ati ons and such,
there are two sides to the argunent which you're
taking because |I'm fascinated with the R-4 zone

because it is an interesting district. And it's al
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over the city.

| liveinan R4 zone. | |ook around, and
| | ook at these townhouses that we | ook to say in the
city are great nei ghborhoods, like Kalorama and M.
Pl easant and Adans Morgan and Col unbi a Hei ghts. I
live in arowdwelling in one of those nei ghborhoods
in an R-4.

And guess what? It's 4 stories and 47
feet high. It's the nbst nonconform ng structure you
have ever seen. And, yet, it's been there for over
100 vyears. It was there 40 vyears before the
regul ati ons were actually inpl enented.

So | understand that there is intent here.
And | understand that the conpani es applyi ng can give
us direction. And | understand that, in fact,
mai ntai ning these districts is avery i nportant piece.
But | think we do have the availability of |ooking at
relief and creativity or steps to and from certain
aspects of the regulations because ny point of
bringing up the R4 is only that the regulations
couldn't wunderstand every single thing that was in
there and, in fact, many tines find us in
nei ghbor hoods where we have created nonconformn ng
nei ghbor hoods of these nei ghborhoods that we seemto

all really enjoy.
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So here we are in an R-4, big apartnent
bui |l di ng, doesn't fit for our nornmal regulations. And
we have to showthat it either is sonehow a particul ar
ci rcunst ance that has happened here and out of that
has created a difficulty in conplying with the exact
regul ations. And that really is what we're | ooki ng at
as conplying with the story as this point is being
brought to us.

So, with that, why don't we tal k about |
t hi nk nore of what you are looking at is, howis this
detrinental to you as an adjacent property owner or
perhaps to the rest of the nei ghborhood?

M5. CLARKE: GCkay. Well, | would like to
start out with the test and then get to that.

CHAI RPERSON GRI FFI'S:  Great.

M5. CLARKE: And 1'Il just try to go
t hrough this as quickly as possible. But first |I want
to say that | support the rehabilitation of these
vacant properties, including this apartnment buil ding.
But | am requesting that you deny the application
that's submtted because they haven't net their burden
of proof. And | amgoing to go through each of the
itens.

Appl i cant has not net the burden of proof

that the property exhibits specific uniqueness with
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respect to the exceptional shape, narr owness,
shal | owmness, or other extraordinary or exceptiona
situations or conditions.

The appl i cant has not submtted
docunentation relating to the condition, size, or
shape of the land or the building to substantiate its
burden. The property is rectangul ar i n shape and does
not have a significant slope or other unique national
characteristic.

Additionally, the applicant has not
provi ded sufficient evidence that the building is in
an extraordi nary or exceptional situation or condition
and that the building can be rehabilitated wi thout the
addi ti on.

My second point is the applicant has not
nmet its burden of proof that the zoning regul ations
result in a practical difficulty or undue hardship.
The applicant has not provided evidence of practical
difficulty or undue hardship.

The applicant has not subnmitted a
construction analysis to prove that the construction
of an additional floor at 936 N Street, Northwest is
necessary and integral to the conpletion of the
rehabilitation and | guess you could call it the use

of the building. The proposed architectural plan and
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the docunentation submtted do not support the
practical difficulty or undue hardship all eged.

The proposed plan could easily be
nodi fied, and the rehabilitation of the building could
be conmpleted to conply wth zoning requirenents
wi t hout expandi ng the nonconform ng use. They cited
to all of these cases, but they haven't really rel ated
it that well to their burden

The appl i cant has not provi ded evi dence of
detail ed pl ans and perm ts for plunbing, electric, and
nmechani cal work and approvals by DCRA for the work
conpleted to date to prove that the construction of
t he addition has been substantially conpl eted.

Renoval of a plywood frane that contains
no wi ndows, roof, or doors does not neet the burden of
undue hardship. Additionally, the applicant has not
submitted financial data to verify financial hardship
that was not within the applicant's control.

The original stop work order was issued
due to nonconpliance with the constructi on codes. And
| don't know if | can speak to the ANC ruling, but
their ruling was based upon financial hardship, of
whi ch there was no evidence presented during the ANC
neet i ng. | don't know if | can. | just wanted to

speak to that. But that was the basis for their
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determ nati on

CHAI RPERSON GRI FFI'S:  Okay.

M5. CLARKE: If relief were granted -- | et
ne see here. Oh. The applicant has not net its
bur den of proof regarding practical difficulties since
l[itigation is pending in Superior Court between the
applicant and the city, 936 N Street, LLC versus the
District of Colunmbia, filed in August 18, 2005.

The facts and the circunstances relating
to the issuance of construction permts has not been
det er m ned. Therefore, there is no evidence that
really should be granted on this basis.

You know, this is still an ongoing. So
what happened, who shot John, was a pernit issued, was
it issued for what reason we don't know until it's
been deci ded.

If relief were granted, there would be a
substantial detrinent to the public good. The relief
requested would inpair the intent, purpose, and
integrity of the zoning regulations and the nap
because, as the O fice of Planning said, the variances
are contrary to the intent of the R4 district.

I ncreasing the size and density of the
buil dings, it sets a precedent -- | think that answers

the question here -- for the expansion of
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nonconform ng uses that would be a detrinent to the
hi storic area. I ncrease this. \Were are we going

fromhere? Pretty soon you don't even recognize it as

R-4.

The addition as proposed negatively
i npacts the surrounding properties. 1In the specific
i nst ance, expandi ng t he nonconf or m ng use

significantly blocks the Iight and obstructs the view
of the alley dwellings and surrounding historic
district fromthe 10th Street properties.

O her environmental concerns include the
i npact of the need for additional parking and space
within trash. The applicant did not provide
sufficient evidence as to howit would mtigate any of
t hese negative inpacts to the 10th Street properties.

The hei ght and t he | ocati on of the setback
of the addition does not nmitigate the negative inpact
in 10th Street. See, what it does is if you -- it's
hard to really tell fromlooking at this, but if you
look at it froma different direction, you mght see
it alot differently.

You know, if you go actually into Bl agden
Alley itself or you' re overlooking it because you're
like "What harm is this one little addition?" you

really I think have to go over there to kind of see
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and nmake a judgnment on it. It's difficult to tel
fromthese draw ngs.

CHAI RPERSON GRI FFI' S:  And what' s t he har n®?
What woul d we see if we went to where you wanted us to
be?

M5. CLARKE: You really would see an
addi tional fl oor. | know what they said about the
rowhouses in a line, but it doesn't look like that to
nme when | look at it going up N Street.

CHAI RPERSON GRI FFI'S:  So what is t he harnf®
What is the harn®

MS. CLARKE: \What is the harn®

CHAI RPERSON GRI FFI'S:  Ri ght.

MS. CLARKE: The harmis it's an historic
area, which you are setting a precedent for continued
devel opnent that will not be reflective of R-4.

CHAI RPERSON GRI FFI'S:  Okay.

M5. CLARKE: That's what it is. And it
m ght seema small thing, but | guess the whol e thing
-- | don't want to say where is the line drawn, but
once we allow this to happen, what next? You really
have to go and look at it, | think, to really see
exactly what it is because they m ght have thought
t hey were doi ng okay by that setback fromthe street.

But if you look at it froma different direction in
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the all ey, then you can see it tarring a foot over the
adjoining properties that are next to it.

The roof line, it goes up higher. 1 think
no one is really opposed to this, but what they need
to do is try to redesign it to be nore in keeping to
fit in wth the intentions of R4 and the
nei ghbor hood.

CHAI RPERSON (Rl FFI S: kay. So one of
your nmjor points of opposition is the fact that it
wouldn't maintain the character of the historic
district that it is in?

MS. CLARKE: Yes. And | know what
hi storic preservation says, but | invite anyone to go
over there and | ook at it and se exactly what it | ooks
like.

| think the bigger point here is that the
applicant has not net its burden of proof --

CHAlI RPERSON CRI FFI S: Ri ght . CGot that
one.

MS. CLARKE: -- since that the variance
shoul d be granted. That's why we have the burden. |If
they've net the burden, we -- it would be yes, let's
go forward with this.

CHAI RPERSON GRI FFI'S: Right. O course,

we don't know that until we get through this whole
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thing. But that's --

M5. CLARKE: Ckay. And | don't think that
they -- discussing cases is one thing, but providing
actual evidence --

CHAI RPERSON GRI FFI'S: Sure.

MS. CLARKE: -- to show how it relates
back to these cases is another.

CHAI RPERSON GRI FFI S: Good. Anyt hi ng
el se?

M5. CLARKE: No, but | hope you really
give this consideration. And it is nore than just a
fourth fl oor. Some of the neighbors are really
concer ned about the area and t he nei ghbor hood and what
this could nmean for the nei ghborhood if --

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. CLARKE: -- we continueinthat, if it
goes in violation of the plan.

CHAI RPERSON GRI FFI'S:  CGood.

M5. CLARKE: And naybe a way to do it is
i f the plan shoul d be changed, if people feel that the
pl an doesn't neet with today's needs or whatever, |
think that is where we need to go.

CHAI RPERSON GRI FFI'S:  Change the zoni ng?

M5. CLARKE: |If that's what people want,

that's what shoul d be di scussed. | think we have a --
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CHAI RPERSON @RI FFI S: W're getting a

little far afield for this application.

M5. CLARKE: -- plan. | think we have
regulations. And | think we have a test.

CHAI RPERSON &Rl FFI S: | ndeed. I
absolutely agree. And M. Jeffries will take note as
he sits on the Zoning Conm ssion of the zone change
and possibly --

M5. CLARKE: |'mnot saying that | agree

with that, but I"'msaying that's to me woul d be what

CHAI RPERSON GRI FFI S: Exactly. And you
made a note. And | want to thank you very nuch for
your testinony. And you have indicated that we should
take this seriously. And | want to assure you that we
absolutely will. Thereis an awmful |lot to get through
here.

M5. CLARKE: GCkay. Thank you.

CHAI RPERSON GRI FFI'S: And what we do, of
course -- don't go anywhere. What we do, of course,
is hear all of the evidence and all of the testinony
fromthe Ofice of Planning, which has nade a very
strong analysis here to the applicants.

| want to lay out a fewthings. First of

all, I"'mnot an attorney. So when they throw all of
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t hese court cases around, it doesn't mean nmuch to ne
ei t her.

However, in my experience sitting on the
Board, | have noticed the inportance of the courts’
rulings to what we do in actually defining the
el enents of the case presentation that they have to
present, those tests that we tal k about.

You know, G| Martin, St. Viator and
clerics and all of the stuff that they're throw ng
around and not really getting substantive in many
respects, we have cone from our understanding -- |
have attorneys up here -- that the courts have said
that, "Look, the Board," us, "we cannot establish
precedence here."

And that is why the first el enent that we
| ook at is what is particularly interesting or unique
about this. And we call it uniqueness. [It's not in
t he regul ati ons, though. But what is unique about it?

The whole point of that is that if we
grant this, the next door can't come in and say,
"Look, you granted it to them | get it, too." W
are searching for sonething that nmakes this unique to
itself. And out of that uniqueness is its practical
difficulty. And that is what we are going to have to

westle wth.
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| think a lot of the information you have
provided in terms of your analysis of whether they
have made the test or not is inportant for us to
under st and.

| also want to say it's inportant for you
to -- and you have indicated the character and the
el ements of the historic district. | think the Board
understands that. And you say that we should just go
out and see it.

Believe ne, many a time the Board thinks,
you know, it would be a heck of a lot easier if we
could just go there and take a look at it. And we're
actual ly precluded fromdoing that. W cannot go out
and take a |l ook at these properties. It would be
essentially an ex parte type communication. And we
won't get into that because |I'mnot a | awer either.
So | can't understand all of that stuff. But | know
| amnot allowed to go there and take a | ook at this
interms of the tests here.

W have to decide this case based on al
of that which is created before us in this room And
that's why it's inportant to have these docunents, to
have the w tnesses, to have the opportunity to be
cross-exam ned on all of these pieces, which is where

we're going to goto in a nonent unless there are any
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ot her questions fromthe Board on this one.

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. Then we
will go to cross-examination if there are any
guesti ons.

MR. TUMMONDS: No questi ons.

CHAI RPERSON GRI FFI'S:  No cross, in which
case we thank you very rmuch. W appreciate your

taking the time and the preparation also provided in
testimony today, M. d arke. And we will take it
under great advi senent.

M5. CLARKE: Thank you.

CHAlI RPERSON @RI FFI S: Let's npbve ahead,

t hen. W don't have any other persons to provide
testinmony in this case. W have been through the
government reports that | have a record of and note
of .

M. Tummonds, | will turn it over to you

for any rebuttal w tnesses that you night have or
closure remark summati ons.

MR TUWONDS: No. | think that we wll
j ust have our cl osing renarks.

CHAI RPERSON GRI FFI'S: Ckay. Let's take
| ast questions, then, if we have any, fromthe Board.

Ms. MIller?
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VICE CHAI RPERSON M LLER | have a
guestion for you. This came up in this norning' s
proceedi ngs as well. It is, what is the practica

difficulties test?

When | ook at the Ofice of Planning's
test as they state it, they say, "The applicant has
not denonstrated that the additional space is required
for the restoration of the building or for the
structure to function as the intended use."

| guess ny first question to you woul d be,
do you agree that that is the practical difficulties
test in this case?

MR. TUWONDS: No, | don't. | think that
the practical difficulties test is, as was stated, on
-- we need to show that satisfying the strict
requi renents of t he zoni ng regul ati ons is
unnecessarily burdensonme. W are not required to show
that the only way we can renovate this building is to
have this mezzanine |evel.

VI CE CHAI RPERSON M LLER:.  And how is it
unnecessarily burdensone in this case?

MR TUMMONDS: Right. | think, as noted
on page 7 of our statenment, because we do have this
exi sting nezzanine, which was previously approved

The nezzanine is intertwined with the existing units
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in the rest of the buil ding.

It is not just as easy as we chop off the
top, put the roof over, and there you go, you've got
a building. It's not that easy. It is unnecessarily
burdensonme to do t hat now because the interior |ayout
of that floor below anticipates having that space
above.

We also noticed that because we have a
buil ding that is over the existing | ot occupancy now,
addi ng one additional square foot throws us into this
variance relief being necessary. So we think it is
unnecessarily burdensonme when we want to renovate this
building to add only 870 square feet on the roof,
which we think is nore appropriate. W are not
| ooking to add it to, say, the rear of the property,
adding, say, nore to our |lot occupancy of 78.3
per cent .

W say that it would be unnecessarily
burdensone to tell us that, you know, we cannot add
anot her square foot to this property.

VI CE CHAI RPERSON M LLER:  Just to foll ow
up on where | think Ofice of Planning was comn ng
from do you think it's unnecessarily burdensone to
not allow you to add anything, any addition, despite

the fact that this regul ati on goes to di scouragi ng, at

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

233

| east, additions to nonconform ng structures?

MR.  TUVMONDS: | guess | think what is
interesting to note in this case is that we have a
nonconform ng structure because we have 13 apart nent
units in this building.

VI CE CHAI RPERSON M LLER: Aren't you al so
because of | ot occupancy?

MR.  TUMMONDS: Ri ght. But also wth
regards to a big part of the Ofice of Planning' s case
was that this R4 zone is a lowintensity devel opnent
zone. We're following that. W're taking 13 units,
and we're bringing it dow to 7. So we think that
that is entirely keeping with maki ng our project nore
conform ng to the zone.

As not ed in 2001. 3, al terations,
noder ni zati ons of existing nonconform ng structures
can occur. W could keep 13 units on this site as
long as we didn't add a single square foot, we would
have a 13-unit apartnent building on this site. And
we woul dn't be before this Board.

| don't think that is nore conformng to
the zone plan than asking the variance relief that
we're asking today, which is keeping within the
40-foot height Iimt but reducing the nunber of

apartnents from13 to 7. W think what we are doing
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today is nore conform ng than truly what coul d be done
to this building as a matter of right.

VI CE CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

(No response.)

CHAI RPERSON GRI FFI'S:  Okay.

MR TUWMONDS: As stated in detail in our
pre-hearing statenment and as further el ucidated today
in our testinony, we believe that we do satisfy the
area variance relief standards to allowin additionto
this existing nonconform ng structure.

As stated, we are requesting relief in
order to add on to a building that is nonconforn ng as
to lot occupancy. And we are requesting relief in
order to construct a fourth floor on this structure.

We believe that we have shown how the
Ofice of Planning's report is flawed in sone
respects, but we respectfully disagree with themin
some others. W think that we do satisfy the vari ance
relief standards.

W note that we do have individual letters
of support from a resident of 1233 10th Street, two
doors down fromMs. Clarke. W have ot her individual
letters of support for this project, in addition to

the ANC s |letter of support.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

235

W believe that this project is fully
keeping with the intent and integrity of the zone
pl an. W would request that you approve this
appl i cation.

And, as noted today, with this structure
bei ng open to the elenents, clearly every day that we
are not able to close in this structure, it adds onto
the cost to this. So if you believe it is
appropriate, we would ask for a decision today. |If
not, we woul d ask for an expedited decision so that if
you do grant this approval, we can nove that nmnuch
gui cker to closing in the building but also bringing
this project, bringing this structure back to a
contributing part of this neighborhood.

Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch, M. Tunmonds. And | would think that
is an excellent presentation of the application that
i s before us.

I'I'l hear fromother Board nenbers, but |
would Iike to set this for a decision-maki ng and not
take the tinme today to deliberate. There's an awful
| ot of and substantial pieces of information that we
will need to look at. But | amopen to be persuaded.

If we do not decide today, the best, we
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would set it for the first decision-naking. That
woul d be the 6th of Decenber, which is not that far
of f.

Let ne hear from others.

MEMBER ETHERLY: M. Chair, thank you very
much.

| am perhaps inclined to hear what
addi tional information m ght be necessary. O herw se
|"m leaning towards aligning nyself with where M.
Jeffries' perspective was on this in that | think we
are just coming to a little bit of a choke point on
this particular issue.

| think Ofice of Planning has rai sed sone
very excel |l ent observations, but | think we are just
sinply at a point where there is going to need to be
a read on this particular case or this set of facts,
whi ch may not i ndeed be an unusual set of facts for us
going forward as we deal with the efforts of other
applicants to bring these kinds of properties back
into productive use.

So | aminclined to hear what additional
information mght be of assistance. But perhaps
that's a signal to sonme of my coll eagues that | could
be persuaded to nove forward today.

CHAI RPERSON @RI FFI S: Pretty direct
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signal, |I'd say.

Any ot her comments? |"'mperfectly ableif
we can expedite this today. It's 4:00 o' clock.

COW SSI ONER  JEFFRI ES: You know,
obvi ously given the history with the stop order and so
forth, I nmean, | knowthat that is really not part of
what we are | ooking at her, but just taking that into
consi deration, you know, | don't see any problemwth
nmoving forward today. | could get on board with that
as wel | .

CHAI RPERSON GRI FFI'S:  Okay. Ohers?

(No response.)

CHAI RPERSON CRI FFI S: Very well. "' m
going to ask you again very quickly just for ny own
whatever it is, entertainnent perhaps. Do you have
scal ed drawi ngs? Do you have a scal ed section?

This is what 1'mgetting at. | don't know
why |'m obsessed with it, but in your section, it
seens so close that your |owest |level as a seller in
the front, where the height of the building is
established, that we may not be needing to deliberate
on the fourth level, nmeaning that this would be in
conformance with three |evels.

MR TUMMONDS: W would still need

vari ance - -
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CHAlI RPERSON GRI FFI S: | understand the

2001.3. | mean, we're still here. It's not like a
wast e of an afternoon. M gosh, why would we want to
do that?

kay. So there it is. W'Il just nove

ahead as we don't have that ability to figure that

out, that cal cul ation. It seens like the Board is
prepared to nove ahead. And | think in order to
facilitate that, it's best to do our deliberation

under a notion.

|"mperfectly prepared if the Board woul d
like. 1'Il make the notion and not speak to it and
allow Board nmenbers to speak to it in order to
establish our discussion and direction of the
di scussion. And | think that is the fair intent of
t he Board.

So I'll nove ahead and nove for approval
of application 17385 of 936 N Street, LLC. That is
for the variance under 2001.3 and also for the
vari ance under section 400 for the nunber of stories
allowed in the R4 district. And, as | indicated
it's for the prem ses of 936 N Street, Northwest and
woul d ask for a second.

MEMBER ETHERLY: Second, M. Chair.

CHAI RPERSON Rl FFI S: Thank vyou, M.
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Et herly. Thank you.

"1l open it up, then, for deliberation.

COWM SSI ONER JEFFRI ES: Wl |, you know, |
think that clearly the comrents provided by the Ofice
of Planning are very strong. | clearly understand the
need to respect this strict interpretation of the
zoni ng regs.

But | amlooking at this building and | am
|l ooking at it as within the envel ope of 40 feet that
is the max in the R4 zone. |I'mnot fully conpelled
with this whole notion of light and air of this
building being inpacted in some of the adjacent
resi dents.

G ven the hardship that | really think has
occurred here as it relates to the stop order and so
forth, | think we should nove forward in a very
expeditious fashion here to allow this devel oper to
get this buildinginto a contributing use. So | would
agree to go forward.

CHAI RPERSON GRI FFI'S:  Excellent. | take
that as speaking in support of the notion and what
you're saying. As | understand, what vyou're
indicating is that part of this uni queness factor that
we're tal king about, the special circunstances that

created the practical difficulties, is the fact that
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this wasn't approved permanent in construction.

Now, there was sone testinony of what was
indicated in the permt or not, but what you're saying
is that there is construction that has progressed in
this. And that should be a factor in terns of the
situation in the building.

| think you also hit upon a point of that
this is an existing structure. And that |ends itself
to obviously nonconformties, which we're |ooking at
in terns of 2001. 3.

Qur regul ations state pretty clearly that
the initial threshold of those buildings that are
rendered nonconform ng based on the adoption of the
zoning regulations fit the test of what we woul d cal
uni queness and, therefore, nmeet that threshol d aspect
and then need to nobve on to what that practical
difficulty is.

kay. O hers?

VI CE CHAI RPERSON M LLER: | want to add
that I think that 2001.3 does not certainly preclude
variance, | believe. And the Ofice of Planning seens
to have a very high standard, which I don't think is
correct. And | think that they need to neet the
normal standard, which is pretty high to begin with,

for a variance test. And | don't want to repeat.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

241

W certainly have touched upon the
uni queness or the exceptional condition. W have a
bui | di ng here. W al so have construction that was
approved by the zoning adm ni strator. And it would be
quite practically difficult to undo that, as far as |
coul d see.

But getting to the third prong, | also
find that it is consistent with the conprehensive pl an
and the zone plan. W're talking about their
i nprovi ng an apartnment use in that zone, which it had
been before. And that is consistent with that zone.
And it's consistent with the goals of the District to
renovate and i nprove housing and create nore housing
opportunities for our residents.

CHAI RPERSON GRI FFI'S: Wl | said.

O hers? Anything el se?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. | think
M. Jeffries also brought up an interesting point of
the fact that the envel ope of which the R4 sets out.

Clearly this is a nonconformty that this
envel ope nost often or one would think in the ideal
situation that all of the zoni ng aspects comne t oget her
in balance. As you nax out your height, you max out

your, let's say, unit or FARIif it was the aspect here
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and your |ot occupancy, | nean, that is just the
synbi oti c nature of zoning.

And, as one goes outside the other, one
needs to |l ook at what is being done here. |Is there
that kind of special circunmstance in that practica
difficulty?

| think that is what | am hearing M.
Jeffries say is that this just isn't working for sone
reason, but it doesn't make it -- he's persuaded by
the fact that it neets that variance test.

" mconcerned that we don't often seemso
di anetrically opposed to the Ofice of Planning as |I'm
hearing the Board nobve ahead. And so this my
actually raise a larger issue that goes beyond the
Board's jurisdiction and may need to be taken up in a
different forum that being the Conm ssion.

But it is hard for me to hear such a
strong, fairly unaninous voice on the Board as the
appl i cant has nade i n persuasi on of that application,
and still have opposition fromthe Ofice of Planning.

So | say that somewhat | nmay be in
sumat i on of our deliberation on this to say that
per haps we outsi de of this application have work to do
in ternms of looking at either the requirenents for

nonconform ng structures or perhaps how to deal with
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the different text in terns of relief sought under
2001, whether it be .3 or expanding . 2.

Yes?

VI CE CHAI RPERSON M LLER: | woul d say t hat
| don't think that we actually addressed the question
about the reliance on the zoning admnistrator's
permt before with the Ofice of Planning because |
think that is a distinction in this case.

| don't think we have to necessarily
resol ve the question, which seens to be a big general
guestion out there, not necessarily a rif between
Ofice of Planning and the Board. But | think a
general question out there is what is this practical
difficulty test. Is it just for conformance with the
regs or is it to be able to do sone type of addition
to inprove a property?

So | this particular case, there isn't
that big a difference because of that distinguishing
factor perhaps with the reliance on the pernit, that
creating a practical difficulty in this case.

CHAI RPERSON GRIFFI'S: Right. Certainlyit
is an exceptional situation and condition.

kay. O hers?

MEMBER ETHERLY: "1l just say, M.

Chairman, as we close out on deliberation that |
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appreciated Ms. Clarke's testinony. And I'll just
kind of speak directly to it because, of course, she
did take the time to cone down personally.

| do agree with ny coll eague M. Jeffries
and | believe a conment that Ms. MIler stated about
not being convinced that there was a harm here in
terms of noving forward with the application as
proposed, but | just wanted to be sure to speak
directly to that because, again, Ms. Carke took the
time to cone out directly.

Thank you, M. Chair.

CHAI RPERSON GRI FFI S: CGood. Thank you
very nmuch. And | think it's an inportant aspect to
| ook at because she did strongly indicate and testify
to the fact that this doesn't hold to the historic
character of the nei ghborhood. And that would raise
great concern for me if we were the only board that
reviewed it.

However, in circunstances |like this
specific one, | rely on the H storic Preservation
Review Board for nore detailed and nore perhaps
knowl edgeabl e jurisdictional revi ew of t he
application, which this did undergo review So |
didn't feel like it rose to the |evel of sonething

that we could even begin to address or need to have
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addi tional information to | ook at.
Al right. Qhers? Anything else, then?
(No response.)
CHAI RPERSON GRIFFI'S: Very well. W do
have a notion before us. It has been seconded. |

woul d ask for all of those in favor signify by saying,

" Aye. "
(Wher eupon, there was a chorus of "Ayes.")
CHAI RPERSON GRI FFI'S:  And opposed?
(No response.)
CHAI RPERSON GRI FFI' S:  Abst ai ni ng?
(No response.)
CHAI RPERSON GRI FFI' S: Very well. M. My?
MS. BAILEY: M. Chairnman?
CHAI RPERSON GRI FFI'S: M. Bail ey?
MS. BAILEY: Before |l call the vote, | do
have a question for you, sir. The application was

advertised for a variance relief fromthe limtation
of the nunber of stories in section 400 and also a
variance from the nonconform ng structure, 2001.3
The applicant did add another variance from the
prohi bition against enlarging a structure devoted to
a nonconform ng use. This is subsection 2002.5.

And the questionis, is 2002.5 applicable

tothis application? Relief was granted from 2002. 5?
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MR. TUMMONDS: | was going to say no.

CHAI RPERSON GRI FFI'S: No. Right. It was
2001. 3 and under -- 1've lost the section now for the
nunber of stories. Ckay.

MS. BAILEY: The vote is recorded as 5:0:0
to approve the application, notion nmde by M.
Giffis, seconded by M. Etherly. M. Mann, Ms.
MIller, and M. Jeffries are in agreenent.

And we are doing a summary order?

CHAI RPERSON GRI FFI' S:  Let ne hear conments
fromthe Board if there is any objection to issuing a
sumary order on this.

MEMBER ETHERLY: No objection, M. Chair.

MS. BAILEY: Thank you.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
Ms. Bail ey. Thank you very nmuch. The applicant,
t hank you. Have a very good afternoon.

And pl ease call the next case.

MS. BAILEY: Application nunber 17387 of
Strategic Georgetown LLC and Georgetown 32nd Street
LLC, pursuant to DCWVR 3103.2, for a variance fromthe
rear yard requi renents under section 404, to allowthe
construction of two single-famly rowdwellings inthe
R-3 district at prem ses 1517 and 1521 32nd Street,

Nort hwest, square 1270, lots 19, 20, and 74.
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MR. UTZ: Good afternoon, nenbers of the

Board of Zoning Adjustnent. M nane is Jeffrey Uz,
and "'mwith Pillsbury, Wnthrop, Shaw, Pittman. And
| represent Georgetown 32nd Street LLC and Strategic
Redevel opnent LLC, the applicants in BZA case nunber
17387.

Thank you for the opportunity to present
our case for variance relief from the rear yard
requi renents of section 404.1 of the D.C zoning
regul ati ons.

The applicants propose to construct two
rowhouses on the properties that are the subject of
this application. One houseis onlots 19 and 20, and
one house is on lot 74.

Bot h of the houses will not conformto the
mnimm rear yard requirenents of the zoning
regul ati ons. Bot h rowhouses will be single famly
homes and conformto the D. C. municipal regulations in
all other ways.

The properties are located in the R-3 zone
district, which permts row dwellings as a matter of
right. Under section 404.1 of the zoni ng regul ati ons,
the minimumrear yard for a structure in the R 3 zoned
district is 20 feet. The applicants request vari ance

relief fromsection 404.1 to construct two rowhouses
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on the properties that have rear yards that are |ess
t han 20 feet.

The rear vyard at 1521 32nd Street,
Northwest is to be 18 feet, 2 inches on average, and
the rear yard at 1517 32nd Street, Northwest is to be
18 feet, 10 inches. The applicants satisfy the
standards for granting area variance relief.

Currently the applicants are al so seeking
a subdivision to conmbine lots 19 and 20 into one new
record |ot. Since these lots are located in the
Bowi e- Sevi er historic | andnmark, subdivision approval
by t he mayor's agent for historic preservation w || be
requi red. HPRB recomended t he subdi vision. And the
Comm ssion of Fine Arts approved the concept design.

Due to the shallow |ot depth of the
properties in a diagonal intersection of the
properties' lot line with 32nd Street, Northwest, the
rowhouses permtted as a matter of right would be
forced closer to the street if full rear yards were
required on the properties, as dictated under the
zoning regulations. 1In fact, the mayor's agent for
hi storic preservation approved houses on lots 74 and
75 that had conplying rear yards and smaller front
yards than those proposed by this application.

However, that decision was appeal ed by the nei ghbors

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

249

of the properti es.

That litigation has been stayed in the
District Court of Appeals due to a settlenent
agreenent between the applicant, the neighbors,
Counci| Menmber Jack Evans, and ANC 2E. That
settl ement agreenent pushed the houses into the rear
yard, as Darren Phillips will explain.

Wth that, | would like toturnit over to
Darren Phillips, the managi ng nenber of the applicant,
to provide nore detail about the properties and about
t he project.

CHAI RPERSON GRI FFI'S: Quick clarification.
| appreciate that opening statement. Lot 75, nunber
1515 is not part of this application. | s that
correct?

MR UTZ: Correct.

CHAI RPERSON GRI FFI S: Because it has a
conform ng rear yard, and we're only |l ooking at rear
yards. Good. Ckay. Although that is part of the
devel opnent that is happeni ng here?

MR. UTZ: Right.

CHAI RPERSON GRI FFI'S:  Okay.

MR PHI LLIPS: Good afternoon, menbers of
the Board of Zoning Adjustment. My nane is Darren

Phillips. | amthe managi ng nenber of both Geor get own
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32nd Street LLC and Strategic Redevel opment LLC, the

owner of the properties 1515, 1517, 1521 32nd Street,
Nor t hwest .

The two rowhouses proposed for the
property is part of alarge four-townhouse devel opnent
on the sane side of the street. W have received all
the necessary approvals to build one single famly
house on | ot 73, square 1270, 1525 32nd Street, just
north of the property, just north of the subject
property, and have started construction on this house.
W plan to build the fourth house on | ot 75 and square
1270, 1515, just south of the subject property.

Hi storically the properties were part of
the land associated with the Bow e-Sevier mansion,
which is | ocated at 3124 Q Street. In 2002, we bought
the lots. W bought lots 19, 20, 74, 75 fromHerb and
Patrice Ml ler.

After purchasing the property, we applied
with BZA to develop lots 19 and 20 and the mayor's
agent for approval for 2 new construction houses in
the Georgetown historic district inlots 74 and 75.

The devel opment has a |ong procedural
history and ultimately involved the nmayor's agent
approval of the project on lots 74 and 75. The

nei ghbors appeal ed the decision and the subsequent
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decision. And those cases have been stayed in the
D.C. Court of Appeals and are to be dism ssed under
t he provi sions of a settlenent agreenent that we reach
wi t h our nei ghbors.

We determned to conmbine lots 19 and 20
and record a newrecord lot. This is the conbination
of lots 19 and 20.

After ni ne nont hs of negotiations withthe
nei ghbors, we entered into a settl enent agreenment with
them  Council Menber Jack Evans, ANC-2E, agreed to
significant front yard setbacks for lots 19, 20, and
74, and 75. The nei ghbors agreed to dismss their
appeal s in support of the application.

Therefore, the strict enforcenent of the
rear yard requirenents at the properties creates
substantial practical problens because the houses
cannot be |l ocated any closer to the street than they
currently are in this diagram

W request permission to construct two
rowhouses on the properties, one house to be of the
conbined lots 19 and 20 after the myor's agent
subdi vi si on approval at 1521 32nd Street, Northwest.
The ot her house will be on lot 74, 1517 32nd Street.

The house at 1521 32nd Street wll be

approximately 24 feet, 4 inches high. The house at
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1517 32nd Street will be approximately 33 feet high,

1517, 1521.

The | ot occupancy for lots 19 and 20 and
lot 74 is 58.3 percent and 60 percent, respectively.
Therefore, both houses are well wunder the 40-foot
maxi mum height and 60 percent nmaxi num occupancy

all owed by the R-3 zoning district. The construction

will conform to zoning regulations in all other
aspects.

In addition to the project, it will be
abutted by permanent green space, which wll be

| andscaped and mai nt ai ned by t he owners of |ots 19 and
20. In addition, we shall place and register a
conservati on easenent on each house on the properties
on lot 75 to be recorded with the Recorder of Deeds.

The project requires an area vari ance from
section 404.1 of the zoni ng regul ati ons, which we neet
the test for this requested variance. The properties
are affected by several factors that create an
exceptional condition.

The properties’ i ncl usi on in t he
Bowi e- Sevi er House historic | andmark puts constraints
on the devel opnent of the properties beyond those of
the Georgetown Historic District. Unique because the

unusual shape of its lots, 32nd Street cuts through
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lots 19, 20, and 74 at such a large angle a piece of
the front yard is taken out, the zoning and historic
preservation procedural history, the properties have
been t he subj ect of hi storic preservati on,
application, and subdivision, a BZA appeal, historic
preservation applications for new construction and
revisions to the related pl ans.

And, lastly, the settlenent wth the
nei ghbors alters the site plan to approve by the
mayor's agent, pushes the buildings back. And the
depth of the houses wll be reduced as nuch as
possi bl e while still providing suitable corridors and
m ni mum r oom si zes.

W rnust denonstrate conpliance with the
arearestrictions. Restriction would be unnecessarily
burdensonme and the practicality difficult and uni que
to the particular property, unduly burdensonme. There
are two reasons. The first reason, we cannot conply
with the strict rear yard setback while nmeeting with
the requested front yard setback. The second is the
unusual shape of the lots, unique.

Al the difficulties are unique to this
property because of the long procedural history,
i ncl usi on of the Bow e- Sevi er House hi storic | andmar k.

And it's an unusual | ot configuration. W

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

254

can't shrink the depth of the houses any nore due to
the mninmum room hall wdth, et cetera, for the
houses to be functional.

The request for the variance can be
granted wi thout substantial detriment to the public
good and the zone plan. The project wll be
consistent with the rowhouse developnent in the
nei ghbor hood.

It will not change the overall permtted
density of the properties or the total size of the
devel opnent. The project will have no effect on the
light and air availability to the MIlers' residence,
which is back here, this residence, or the new
homeowners on the property.

The MIllers' property is heavi |l y
| andscaped. And the back vyard drops off
significantly, which shields the structure on the
properti es. In addition, the upper floors of the
houses will overlook the MIllers' rear garden.

QO her nei ghbors, ANC-2E, and Counci | nenber
Jack Evans support this application. W will actually
be addi ng open green space that is available for the
community and provided by the |arge |andscape green
space area.

On lots 19 and 20, the variance for the
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rear yard would be one foot, 10 inches, smaller than
the rear yard requirenment, or variation of 9 percent.
On lot 74, the variance for the rear yard woul d be one
foot, 2 inches smaller than the rear yard requirenents
or variation of 6 percent. These variations are
negli gi bl e gi ven the extent of the front yard set backs
and the protection to the nei ghbors they have recei ved
through this settlenment. The project concept has been
approved by the Comm ssion of Fine Arts.

And, lastly, community support from the
nei ghbors. The nei ghbors inpacted by the project and
ANC-2E are now supportive of the project. The
settlement agreenent addresses issues of these
comunity groups.

ANC- 2E passed a resol uti on supporting the
project, in addition to many of the immediate
surroundi ng nei ghbors wote a letter of support with
ANC- 2E.

Thank you for allowing me to present this.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. And | think that is incredibly
t horough and helps highlight an awful l|ot of the
detailed information that was already subm tted.

l's t here anyt hi ng el se in your

presentation at this tinme?
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MR PHI LLIPS: No.

CHAI RPERSON GRI FFI'S: Let me ask you one
guestion. Wy do the neighbors want it pushed back
fromthe street?

MR. PHILLIPS: Tothis day, |'mnot really
sure, but that's what they wanted to make it.

CHAI RPERSON CGRIFFIS: It nakes a |ot of
sense. | nmean, | wouldn't mind having it. But if you
| ook at the context of the block and the structures
next to it, it seens like none of them are pushed
back. And also it, in fact, flies in the face of the
context of the historic district. But that's not any
of our business at this point.

Do we have an agreenent ?

(Whereupon, there was a chorus of "I

agree.")

CHAI RPERSON GRI FFI'S:  Then there it is.
Let's nove ahead, then, if there are no other
guestions for the applicant fromthe Board. Any other
guestions? Yes, Ms. Mller?

VI CE CHAI RPERSON M LLER:  The bottomli ne
here basically the practical difficulty in conplying
with the rear yard requirenent is the settlenent
agreenent? But for the settlenment agreenent, could

you conply without the rear yard?
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MR, PHI LLIPS: Yes.

VI CE CHAl RPERSON M LLER: | know t hat has
a whol e zoning history and everything withit. | just
want to know what --

MR. EPTING If | could address it just
briefly, too? John Epting. You ve got the Mllers
wal k cutting in fromthe back. So that's how far we
can go back

You do have the lot angle, which is an
i ssue. And the houses just really can't get any
smaller. So you add those together, in addition with
the settlenent agreenent. That's why we're here.

VI CE CHAI RPERSON M LLER: The al ternative
would be to go forward and cut into the front yard.
Is that right or not? Is that too sinplistic? If it
weren't for the settlenment agreenent, you would go
forward and have a smaller front yard and a | arger
rear yard?

MR. EPTING  Absol utely.

VI CE CHAI RPERSON M LLER  Ckay.

MR.  EPTI NG It would be in litigation
still.

CHAI RPERSON GRI FFI'S: Interesting. Okay.
Anyt hing el se? Ofice of Planning, a very good

af t er noon.
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MS. PARKER: Good afternoon, M. Chair.

CHAI RPERSON GRI FFI'S: Don't worry. We're
not being broadcast live at all yet, just on the
transcripts. And they can't pick up facial naneuvers
here. GCkay. Go ahead.

M5. PARKER To further assist the
variance, | think that we have set out that they have
net the requirenents. W support the devel opnent of
the proposed rowhouses on the subject site and
recommend that the requested variances be approved
with the flexibility to nake any changes to the pl ans
that do not affect the variance request.

Thank you, M. Chairman.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch. In fact, it's an excellent Ofice of
Planning report that runs through the entire case
present ati on.

You know, in context of all of today's
applications, | think this is a good one to end today
with because it does show the fact that: one, there
i s incredible uni queness of shape of the site and the
| ocation of the road, also the confluence of factors
as they have laid out here in terns of the historic
district.

Then I et's add in this whol e nei ghbor hood
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di scussion. Let's take that out, actually. And let's
say that they just want a front yard and they decide
to do that.

s it unnecessarily burdensone? Because,
| ook, we could | ook at there may be a legal -- | won't
take more than five mnutes. There may be this | egal
vei n of some sort that says no, the Board -- actually,
| don't want to say that. Ckay.

| f they' re just nmaki ng a deci sionto place
this back, |I think one could say that there's a strong
case nade that the variance fromthe rear yard could
be granted. It's factoring in all of these things
that are thrown around here.

It'sinteresting that we're at this point.
It seened to be inportant to ne anyway. But ,
nonet hel ess, | think that going directly to the Ofice
of Planning's report, it is true that the analysis --
it isfairly clear that it is laid out here that with,
then, this agreenent of setting it back, with the
l[itigation, wth the historic review, wth the
pl acenent of this, which |I don't think the Board
belittl es any of those revi ews of the Georget own board
or CFA or historic preservation, an understandi ng of
why that was an inportant nove we may not have cl ear

under st andi ng of.
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But all of those are of cunbersone nature,
t hat each has to be dealt with and conplied with. And
then all of these reviews need to conme together to
nmake a viable project. Al that adds to |I think the
uni queness as we look at it but also practical
difficulty in conplying. | know we don't need to
spend a lot of time on this because ny reading from
the Board already is that this is a fairly
straightforward case with great support.

But, lastly, the mnims nature that is
bei ng asked here in terns of the rear yard | think is
an i nportant aspect also to take under consideration.

Al right. That being said, are there any
ot her questions from the Board of the Ofice of
Pl anni ng? Thank you for that report. Certainly does

t he applicant have cross-exani nation of the Ofice of

Pl anni ng?

MR, EPTI NG No.

CHAI RPERSON GRI FFI'S:  No questions. Very
well. Good. Thank you all very much. Let's nove

ahead, then, to any governnment reports attendant to
the application, which | don't have any. W have
noted all of those other aspects and agencies, the
hi storic, that have gone through this.

|l will note that Council nenmber Evans,
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exhi bit nunber 32, had witten a support letter. It
is also denoted in all of the agreenents and
negotiations. Gbviously it was a large participant in
that as were the other area residents in their
differing capacities.

Am | m ssing anything else? | don't have
any other notes unless the applicant is aware of any
ot her subm ssions in regards to this. Very well.

Then noting that there is no one else in
t he hearing roomunl ess the doors are | ocked, nobody
is here to provide testinony in application 17387,
support or in opposition, we can nove to any other
| ast questions fromthe Board or the applicant. M.
Mann, did you have a question?

MEMBER MANN: Not a question, but | was
going to note that exhibit 33 was a letter that was
actual ly not supporting the project.

CHAI RPERSON GRI FFI'S: Good. 1'mgl ad you
bring that up. | just had that in hand and was

| ooking at that and the fact that opposition of M.

Bur nson, who is an owner | believe on the block. It's
a tax lot that's listed concerned about t he
construction on the bl ock. |s that correct?

MEMBER MANN: No. | think he is usingthe

word "construction"” as the buildings, their final
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conpl eti on. He sinply says that he objects to the
construction due to the al ready dangerous traffic and
congest ed parking conditions, which will be nmagnified
substantially on such a narrow street.

But | don't believe we have heard any
evi dence or seen any evidence in the presentation that
woul d show that there is going to be a substantial
magni fication of traffic or parking conditions.

CHAI RPERSON Rl FFI S: Ri ght . It's
interesting if it was within our jurisdiction to | ook
at that, but what | see in the plans that were
submitted in exhibit 11 and also the prehearing
submission is that there is actually parking space
provi ded.

Am | correct in looking at that that
there's actually parking for --

MR.  PHI LLIPS: There is parking space

provided, not only during construction but each

residence will have his own parking.
CHAI RPERSON  GRI FFI S: Ri ght . The
conpleted project is what we are |ooking at. They

have that drive aisle that there are two curb cuts
t hat access --
MR. PHI LLIPS: Actually, thereis one curb

cut inthe center. This is a private alley owned by
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the MIlers. And then there is a public alley at the
ot her end.

CHAI RPERSON GRI FFI'S:  Okay. Yes?

VI CE CHAI RPERSON M LLER: | just want to
foll ow up on sonething you said, M. Epting. Andit's
al so in your pleading that we were tal king about the
limtations on the property for options. One was that
you said that there is no way to further strengthen
the footprint of the houses, that they have been
struck back as much as practical. Can you just
expl ain that?

MR.  EPTI NG Let ne let M. Phillips
explain it froma construction standpoint.

VI CE CHAI RPERSON M LLER:  Ckay.

MR. PHI LLI PS: From a construction
standpoint -- let nme grab the floor plan. | don't
have the drawing that | |ooking for. From a

construction standpoi nt, the biggest single problemis
the lots are 20 feet wi de when you have to put a
staircasein, carry the staircase, it is a substantia
anount of space.

And basically what you wind up doing by
having a staircase, then having a hallway to access
the front and the back, you wind up with roons in the

front, roons in the back, and sone type of storage in
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t he m ddl e.

And by making that smaller, you make the
roons that are in the front and the rear of the house
even | ess effective because it pushes the staircase
into those roons.

VI CE CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI'S:  Anyt hing el se? Any
ot her questions?

(No response.)

CHAI RPERSON Rl FFI S: M. Uz, any
concl usi ons?

MR. PHI LLIPS: You m ght have just covered
this, but | think today or yesterday a letter was
submtted by the neighbors into the -- it mght be
exhibit 34 that you just referenced.

CHAI RPERSON GRI FFI'S: Yes, 36.

MR, PH LLIPS: G eat.

CHAI RPERSON GRIFFIS: Is it?

COW SSI ONER JEFFRI ES: Thirty-ei ght, 38.

MR. PHI LLIPS: ay. And those nei ghbors
are the neighbors that are also party to the
settlement agreenent. Nothing further from us other
than we just ask the Board to approve the application
as a bench decision and request a sunmary order and

real |y appreci ate the opportunity to present our case.
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Thanks.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch

Any last questions from the Board?
Clarifications?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. | think
it's appropriate to nove forward with a notion on
this. And | would nove approval of application 17387
for the prem ses of 1571-1521 32nd Street, Northwest.
And that is for the variance from the rear vyard
requi renents under section 404. | would ask for a
second.

COW SSI ONER JEFFRI ES:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
M. Jeffries. | think thisis very clear in the case.
Actual ly, probably the site itself is famliar to a
majority of the Board as we have seen the previous
zoning history with this as it is part of the case
presentati on. | think | recall the analogy of
buffal oes roam ng the range in our last iteration on
t hi s.

But, nonetheless, this is a very clear
application in terns of the relief that is being

sought today. And | think that that zoning history
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plays, in part, to the confluence of factors that has
led it to where we are with this aspect, clearly the
shape of the lots and their location in ternms of the
front and the back shape with the street and the
property lines but also the location in the historic
district lends itself to the review, the history, and
the practical difficulty in providing an agreenent in
all of those factors in terns of having a satisfactory
devel opnent scenario that conplies fully with the
zoning regulations. And we find ourselves | ooki ng at
a de minims rear yard variance bei ng requested.

And | do not think that this would inpair
the integrity and integrity of the zone plan nap or
t he public good in any fashion and woul d, therefore,
support the application.

I will turn to others for their
del i berative comments. Anything else? Yes?

VI CE CHAI RPERSON M LLER:  No. | think you
covered every aspect, really.

CHAI RPERSON GRI FFI'S:  Thank you.

VI CE CHAI RPERSON M LLER: | woul d support
t hat .

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. |If there
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is nothing further, we have a notion on the floor. It
has been seconded. Let me ask for all of those in
favor signify by saying aye.

(Whereupon, there was a chorus of

"Ayes. ")

CHAI RPERSON GRI FFI'S:  And opposed?

(No response.)

CHAI RPERSON GRI FFI' S:  Abst ai ni ng?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. W will
record the vote now.

MS. BAILEY: M. Chairnman?

CHAI RPERSON GRI FFI'S:  Yes?

MS. BAILEY: The vote is recorded as 5:0:0
to approve the application. M. Giffis made the
not i on. M. Jeffries seconded. M. Mnn, Ms.
MIller, and M. Etherly are in agreenent.

Are we doing a sunmary order, sir?

CHAI RPERSON GRI FFI'S: | see no reason not
to issue a summary order. The rules and regul ati ons
say if there is any opposition fromthe Board nenbers.

(No response.)

CHAI RPERSON GRI FFI S: Not hearing any,
we'll do that. Thank you very nuch. Thank you al

very much. W appreciate it.
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CHAI RPERSON GRI FFI' S Excel | ent j ob.

good luck with these findings.

(202) 234-4433

(Whereupon, the foregoing nmatter

concluded at 4:38 p.m)
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